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Preface

On the day that Attorney Generd Reno appointed me Specid Counsdl, | said that this
investigation would examine whether government agents engaged in bad acts, not whether they
exercised bad judgment. It isan important distinction. A free society cannot tolerate a government that
commits bad acts such as killing citizens because they pose a nuisance, or because they express
unpopular idess, or even because they are dangerous. While charges of ddliberate governmental
misconduct judtify afar-reaching investigation of thistype, there are good reasons why poor judgment—
conduct aleged to be careless or imprudent— does not. Established mechanisms, including civil
lawsuits, are avallable and sufficient to resolve such dlams againgt the government.

Make no mistake: the bad acts alleged in this case are among the most serious charges that can
be leveled againgt a government— that its agents ddliberatdly st fire to abuilding full of people, that they
pinned children in the burning building with gunfire, thet they illegaly employed the armed forces in these
actions and that they then lied about their conduct. | took such charges very serioudy and began this
investigation with my own mind totaly open asto the issues before me. | required al members of my
investigative gaff to affirm in writing their commitment to objectivity. This Interim Report summarizes
the exhaudtive efforts undertaken to date to investigate every lead and to test every theory. Thereisno
doubt in my mind about the conclusions of this report. Government agents did not start or spread the
tragic fire of April 19, 1993, did not direct gunfire a the Branch Davidians, and did not unlawfully
employ the armed forces of the United States.

In fact, what is remarkable is the overwheming evidence exonerating the government from the
charges made againgt it, and the lack of any red evidence to support the charges of bad acts. Thislack
of evidenceis particularly remarkable in light of the widespread and persstent public belief that the
government engaged in bad acts at Waco. On August 26, 1999, for example, a Time magazine pall
indicated that 61 percent of the public believed that federa law enforcement officials Sarted thefire a
the Branch Davidian complex.

Thisisamatter of grave concern. Our country was founded on the belief that government
derivesits “just powers from the consent of the governed.” When 61 percent of the people believe that
the government not only failsto ensure “life, liberty and the pursuit of happiness’ but also intentiondly
murders people by fire, the existence of public consent, the very basis of government, isimperilled.

The readiness of so many of usto accept as true the dark theories about government actions a
Waco deserves serious atention by al of us. To that end, | offer the following thoughts.

Weadl carry the horror of the Waco tragedy with us. We have reviewed the events of
February 28 and April 19, 1993 so many times, and they will not leave us done: the Sght of ATF
agents carrying their dead and wounded from the Branch Davidian complex, the image of that same
complex burning againg the sky and the sound of the wind whipping the flames. In the face of such



caamity, we have aneed to affix blame. Thingslike this can't just happen; they must be the
government’ s fault. We are somehow able to ignore the contrary evidence— never mind the fact that the
FBI waited for 51 days without firing a shot, never mind the evidence that Davidians started thefire,
never mind that FBI agents risked their own livesin their efforts to rescue the Davidians— and we buy
into the notion that the government would ddiberately kill 80 people in aburning building.

Ample forums exist to nurture our need to place blame on government. Sensationd films
congtruct dark theories out of little evidence and gain ready audiences for their message. Civil trid
lawyers, both in the public and private sectors, carry the duty of zeal ous representation to extremes.
The media, in the name of “balance,” gives equd treatment to both outrageous and serious clams.
Congressiona committees and Specia Counsdls conduct their own lengthy investigations, lending
further credence to the idea that there are bad actsto investigate. There is even pressure on them to
find some bad act to judtify their effort and expense. Add to al of thisthe longstanding public cynicism
about government and its actions, and the result is a nearly universd readiness to believe that the
government must have done something wrong.

The only antidote to this public distrust is government openness and candor. Instead, and
tragicdly, just the opposite occurred after Waco. Although the government did nothing evil on April
19, 1993, itsfallure to fully and openly disclose to the American public dl that it did has fuded
Speculation that it actudly committed bad acts on that day. Evenin their dedlings with thisinvestigation,
some government officias have struggled to keep a dose hold on information. More important, the
government did not disclose to the public its use of pyrotechnic devices at Waco until August 1999- six
years dfter the fact. This non-disclosureis especialy puzzling because the use of these pyrotechnics
had nothing to do with thefire. They were used four hours before the fire began, 75 feet from the
Branch Davidian resdence, and in amanner that could cause no harm. Y et the failure to disclose this
information, more than anything ese, is respongible for the loss of the public faith in the government’s
actions at Waco, and it led directly to thisinvestigation. The naturd public reaction wasthat, if the
government lied about one thing, it lied about everything.

The issues that remain open in thisinvestigation concern the reasons why the government did
not disclose this information. We have not found evidence of a massive government conspiracy. The
team of agents who fired the pyrotechnics told the truth about it from the very beginning. Many
government officids, including the Attorney Genera and the Director of the FBI, did not know that
pyrotechnics had been used a dl. Unfortunately, afew individuas within the Department of Justice and
the FBI, including afew attorneys, had this information and did not tell.

Lawyersin private practice often volunteer as little information as possble. But playing it close
to the lineis not acceptable for people representing the United States government. Government
lawyers have responsbilities beyond winning the cases a hand. They are not judtified in seeking victory
a dl costs. A government lawyer should never hide evidence or shade the truth, and must dways err
on the Sde of disclosure.

Government lawyers carry on their shoulders responsihility for not only the prosecution of
gpecific cases, but dso for public confidence in our system of government— the “ consent of the
governed” enshrined in the Declaration of Independence. Indeed, this responsibility rests heavily on
the shoulders of adl government officids. The actions of these few government employees who failed to



disclose the use of pyrotechnics are reprehensible because they undermined the public confidence with
which they were entrusted.

In today’ s world, however, it is perhaps understandabl e that government officials are reluctant
to make full disclosures of information for fear that the result of candor will be persond or professiona
ruin. Any misstep yields howls of indignation, calls for resgnations, and still more investigations.
Severa Department of Justice personne told Office of Specid Counsel investigators that they viewed
the 1995 Congressiond hearings as a partisan effort to attack Attorney General Reno. An FBI officid
complained about the “ us againgt them” atmosphere and said “when [Congress] started government by
subpoena, | stopped sending e-mails.” Reacting to exposss, investigations and lawsuits, government
officids develop a bunker mentaity and protect rather than disclose information, and in the process do
immeasurable damage to public confidence in government.

Breaking this vicious circle of distrust and recrimination is essentid if we are to rebuild the
consent of the governed on which our system depends. We dl have the responsibility to distinguish
between hedthy skepticism about government and the destructive assumption that government is an evil
force engaged in dark acts. Government, in turn, has aresponshbility to be open and candid, so that
light might dispd al suspicion of darkness.

Thisiswhy the Waco investigation is the most important work | have ever done. It was
important to unearth the facts about Waco, one way or the other, and to set those facts out as clearly
and openly aspossble. It ismy hope that, in S0 doing, this investigation will not only resolve the dark
questions of Waco, but will aso begin the process of restoring the faith of the peoplein their
government and the faith of the government in the people.

John C. Danforth
St Louis, Missouri
July 21, 2000



INTRODUCTION

THISINTERIM REPORT contains an overview of the findings to date of the Specid
Counsdl in response to the questions directed to him by Attorney General Janet Reno in Order No.
2256-99, dated September 9, 1999. The questions pertain to the 1993 confrontation between federa
law enforcement officias and the Branch Davidians at the Mt. Carmd Complex near Waco, Texas.
The Interim Report isissued pursuant to Section (€) of Order No. 2256-99 which provides, in relevant
part, that the Specid Counsel may issue “such interim reports as he deems appropriate.”

The Office of Specid Counsd has organized the Interim Report in the following format:

(I) adescription of the Issuesinvestigated by the Specid Counsd;

(1) the Conclusions of the Specid Counsdl to date;

(1) adescription of the Investigative Methods used by the Specia Counsdl; and
(1IV) aStatement of Facts reevant to the Specid Counsd’sinvestigation.

The Speciad Counsel emphasizes that thisreport isinterim in nature. The Final Report,
which the Specid Counsd expectsto ddiver to the Deputy Attorney Generd later this year, will contain
conclusions concerning those issues which the Interim Report indicates are still under investigation,
copies of documents and other evidence supporting the conclusions of the Specid Counsd, and such

other information and andyss as the Specid Counsdl consders gppropriate.



|. Issues|nvestigated by the Special Counsel

On September 9, 1999, the Attorney Genera appointed former United States Senator
John C. Danforth as Specid Counsd to investigate the 1993 confrontation between federal agents and
the Branch Davidians (“ Davidians’) that resulted in the desths of four agents of the Bureau of Alcohol,
Tobacco and Firearms (“ATF") and at least 80 Davidians.! Senator Danforth and his staff negotiated
the terms of the Order directly with the Attorney Generd and her staff from September 5 to September
8, 1999. Senator Danforth and the Attorney Genera agreed that the investigation should determine
whether representatives of the United States committed bad acts, not whether they exercised bad
judgment.? Therefore, they drafted a very specific Order that identified five principal issues®

@ whether agents of the United States started or contributed to the spread of the fire that
killed members of the Branch Davidian group on April 19, 1993;

Thefigure of “a least 80" dead is based upon recovered bodies, including six Davidians killed
on February 28, 1993, but excluding two unborn children, one of which was near term. The Office of
Specid Counsd cannot state with certainty the exact number of desths because of the extensive burning
and commingling of bodies that occurred during the tragic fire on April 19, 1993, epecidly in the
concrete bunker area of the complex where the bodies of most of the women and children were found.

2For example, the Office of Speciad Counsd was not tasked with and will not address the issue
of whether it was appropriate for ATF to execute araid on February 28 or for the Federal Bureau of
Investigation (“FBI”) to execute its gas insartion plan on April 19, 1993. These issues require an
evauation of judgment; an evauation that is outsde the scope of the Attorney Genera’ s mandate.

3A copy of Order No. 2256-99 is attached hereto as Exhibit A. The Order lists Six issuesto
investigate. For ease of organization, this Report has combined the two “ coverup” issuesinto one. In
addition, the Order refersto the Mt. Carmd “compound.” Certain members of the Branch Davidian
group interviewed by the Office of Specid Counsdl objected to this characterization. In deferenceto
them, this Interim Report refers to their place of residence and the surrounding structures as the Branch
Davidian complex.



2 whether agents of the United States directed gunfire at the Branch Davidian complex
on April 19, 1993;

3 whether agents of the United States used any incendiary or pyrotechnic device a the
Branch Davidian complex on April 19, 1993;*

4 whether there was any illegd use of the armed forces of the United Statesin connection
with the events leading up to the desths occurring a the Branch Davidian complex on
April 19, 1993;° and
) whether any government representative made or dlowed others to make fase or
mideading statements, withheld evidence or information from any individua or entity
entitled to receiveit, or destroyed, dtered or suppressed evidence or information
concerning the events occurring at the Branch Davidian complex on April 19, 1993.°
At Senator Danforth’s request, the Order of the Attorney Genera gave Senator
Danforth and his staff the power to prosecute federa crimes concerning the above issues and any
crimind attempt to interfere with hisinvestigation. Findly, the Order required that Senator Danforth

issue a Find Report and such interim reports as he deems appropriate.’

“The firgt three issues-fire, gunfire and pyrotechnic device- relate only to events occurring on
April 19, 1993.

The fourth issue, the use of the armed forces of the United States, encompasses events
“leading up” to April 19, 1993. This language specificaly permits Senator Danforth to investigate
actions of the military that preceded April 19, 1993. Senator Danforth requested this language o that
he could investigate dlegations that the armed forces had operated inside the Branch Davidian complex
prior to April 19, 1993.

*The fifth issue, the “coverup” issug, relates principaly to activities that post-date April 19,
1993, athough the Office of Specid Counsd did investigate whether any actions of April 18 and 19,
1993, condtituted an effort to cover up crime scene evidence of the initid ATF operation of February
28, 1993, an issue that is only marginally related to the Attorney Generd’s Order. The Office of
Specid Counsel uncovered no evidence of acts committed by the FBI to cover up the events of
February 28, so this Interim Report does not address that issue further.

"The Order further indicated that the provisions of 28 CFR §§ 600.4 through 600.10 would
apply to the administration of the Office of Specid Counsdl. Note that certain provisons of the Specia
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II. Conclusions of the Special Counsel

The Office of Specid Counsel has undertaken an exhaudtive investigation into
alegations of grave misconduct by employees of the United States government. In essence, the
charges are that on April 19, 1993, federd agents caused the fire which destroyed the Branch Davidian
complex and killed many Davidians who remained in it, directed gunfire at the complex, illegaly
employed the armed forces of the United States to assault the complex, and then covered up the
aleged misconduct.

To date, the investigation has lasted ten months, employed 74 personnd, and cost
approximately $12 million. The Office of Specid Counsd has interviewed 849 witnesses, reviewed
over two million pages of documents, and examined thousands of pounds of physica evidence. Asa
result of this effort, the Office of Specid Counsd dates the following conclusions with certainty:

The government of the United States and its agents are not responsible for the April 19,
1993, tragedy a Waco. The government:

@ did not cause the fire;
(b) did not direct gunfire a the Branch Davidian complex; and

(© did not improperly employ the armed forces of the United States.

Counsd regulations (28 CFR 88 600.1-3) were omitted from the Charter. Senator Danforth believed
that indlusion of these provisons would have indicated thet his investigation was purely crimind in
nature, which, at least arguably, could have prohibited the public disclosure of part or dl of awritten
report. Instead, Senator Danforth negotiated language indicating that he intended to submit his report in
aform that would permit, to the maximum extent possible, public dissemination of hisfindings.
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Responghility for the tragedy of Waco rests with certain of the Branch Davidians and their

leader, David Koresh, who:

@
(b)

(©

(d)

(€

shot and killed four ATF agents on February 28, 1993, and wounded 20 others,
refused to exit the complex peacefully during the 51-day standoff thet followed the ATF
raid despite extensive efforts and concessions by negotiators for the Federal Bureau of

Investigation (“FBI");

directed gunfire at FBI agents who were inserting tear gas into the complex on April 19,
1993;

spread fud throughout the main structure of the complex and ignited it in at leest three
places causing the fire which resulted in the desths of those Branch Davidians not killed
by their own gunfire; and

killed some of their own people by gunfire, including & least five children.

While the Specid Counsd has concluded that the United States government is not

responsible for the tragedy a Waco on April 19, 1993, the Specid Counsd states with equa certainty

that an FBI agent fired three pyrotechnic tear gasrounds a 8:08 am. on April 19, 1993, at the

concrete congruction pit approximately 75 feet from the living quarters of the Davidian complex. The

pyrotechnic tear gas rounds did not start the fire that consumed the complex four hourslater. The

falure of certain government officids to acknowledge the use of the pyrotechnic tear gas rounds until

August of 1999 condtitutes, at best, negligence in the handling of evidence and information and, at

wordt, acrimina effort to cover up the truth. As more fully described below, the Specid Counsd has

made substantial progressin resolving the coverup issue, but the investigetion is not yet complete.

The following sub-parts set forth the conclusons of the investigetion to date. The Find

Report will contain the conclusions to the open issues and any relevant supplementa information.



1 Did agents of the United States start or contribute to the spread of thefire that
caused the death of Branch Davidianson April 19, 1993?

Government agents did not start or materialy contribute to the spread of thefire.
During the morning of April 19, 1993, severd Davidians spread accd erants throughout the main
structure of the complex, and Sarted firesin at least three locations. The evidence indicates that many
of the Davidians did not want to escape the fire® Indeed, while government agents risked their livesto
save Davidians from the fire, one Davidian tried to re-enter the burning complex to die. When an FBI
agent questioned this Davidian regarding the location of the children, the Davidian refused to answer. A
Davidian who exited the complex during the fire stated that he witnessed others make no effort to leave
the complex. Another Davidian expressed remorse that she had not perished in the fire with the rest of
the group.

The following evidence demondtrates that the Davidians Sarted the fire:

(a) Title 111 Intercepts® Davidian conversations intercepted through the use of

concedled ligtening devices insde the complex from April 17 to April 19 indicate that the Davidians

8There is evidence that structurd debris, which resulted from an FBI vehicle breaching the
complex, interfered with a potential escape route by blocking the trapdoor leading to an underground
bus which was located on the west end of the complex. However, the breaching operations also
created three avenues of possible exit at the base of the main tower, at the front door, and on the east
Sde of the chapd.

*“Title 1l intercepts’ are court authorized recorded interceptions of conversations, obtained
through the use of concedled listening devices. The content of these Title I11 intercepts may be publicly
released pursuant to order of the United States District Court for the Western Didtrict of Texas. In
order to obtain accurate transcriptions of the recordings, the Office of Specia Counsd utilized the
assistance of both its retained expert and its own investigators.
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darted thefire. An April 17 intercept records Davidians discussng how they could prevent fire trucks
from reaching the complex. An April 18 intercept records a conversation between Steven Schneider”
and other Davidians indicating a conspiracy to Sart afire. During that conversation, Schneider joked
that another Davidian had dways wanted to be a“charcod briquette.” Another Davidian stated that, “I
know there' s nothing likeagood fire...” On April 19, between the beginning of the gasinsartion
operation at gpproximately 6:00 am. and gpproximatdy 7:25 am., the Title I11 intercepts recorded the
following statements. “Need fud;” “Do you want it poured?;” *“Have you poured it yet?,” “Did you pour
it yet?” “David sad pour it right?” “David said we have to get the fud on;” “We want the fud;” “They
got some fuel around here” “Have you got the fud . . . the fuel ready?” “I’ve dready poured it;” “It's
dready poured;” “Yeah . . . we ve been pouring it;” “Pouring it dready;” “Red quickly you can order
thefireyes” “You got to put the fue in theretoo;” “We ve got it poured dready;” “Isthere away to
Soreed fue in there?” “So we only light it first when they comein with the tank right . . . right asthey’re
coming in;” “That'ssecure . . . we should get more hay in here)” *Y ou have to spread it dl so get
darted ok?’ These statements precede the sighting of fire by severd hours, which is further proof that
the Davidians intended to s fire to the complex well in advance of actudly lighting the fires.

Much closer to the time of the fire, from gpproximatdy 11:17 am. to 12:04 p.m., Title

[11 intercepts recorded the following statements from ingde the complex: “Do you think | could light this

19An Office of Specid Counsd investigator who has become familiar with Steven Schneider’s
voice through the review of known samples of Schneider’s voice identified Schneider’ svoice in this
conversation. Thisvoice identification is confirmation of a prior voice identification made by an FBI
Title [11 monitor who became familiar with Schneider’ s voice while monitoring Title 111 recordings
throughout the standoff.



soon?” “I want afire on thefront . . . you two can go;” “Keep that fire going ... kegpit"™™ The
only plausble explanation for these commentsiis that some of the Davidians were executing their plan to
dart afire.

(b) Admissions of Branch Davidians. Davidians who survived the fire have
acknowledged that other Davidians started the fire. Graeme Craddock, a Davidian who survived the
fire, told the Office of Specid Counsdl in 1999 that he observed other Davidians pouring fud in the
chapel area of the complex on April 19, 1993. He further stated that he saw another Davidian, Mark
Wendd, arrive from the second floor ydling: “Light thefire” Davidian Clive Doyle told the Texas
Rangers on April 20, 1993, that Davidians had spread Coleman fud in designated | ocations throughout
the complex, dthough he declined to state who specificaly lit the fires.

(c) Satements of Government Witnesses. Observations by government witnesses
support the conclusion that the Davidians sarted the fire. FBI agents who had the opportunity to
observe activity within the Branch Davidian complex on April 19, using field glasses or potting scopes,
saw Davidians engaged in activity which they later concluded to be pouring fud to start afire. Some of

these sghtings were noted contemporaneoudy by the agentsin FBI logs. Also, an FBI agent observed

UThese statements, which are intdligible on the enhanced versions of the Title 111 tapes, provide
compelling evidence that the Davidians carefully planned and then sysematically set the fire. The Office
of Specid Counsd dso conducted a detailed investigetion into dlegations that the overhears should
have prompted the FBI commander to call off the gassing plan when the FBI monitors heard the Title
[l intercepts indicating that the Davidians intended to start afire. Having reviewed the tapes and
interviewed the relevant witnesses, the Office of Specid Counse concludes that the intercepts were
largely incomprehensible until the FBI later enhanced the tapes and, therefore, that the FBI agents
monitoring the intercepts did not hear or understand the statements until after the fire.
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an unidentified Davidian ignite afire in the front door area of the complex shortly after noon. This
observation was a so reported contemporaneoudy.

(d) Expert Fire Analysis. Fire experts dso agree that Davidians started thefire. The
Office of Specid Counsd interviewed the experts who performed the origind, on-scenefire
investigation and andlysis. The Office of Specid Counsd dso retained two fire experts, one to review
the work product of the previous investigators and to examine independently the photographic and
physica evidence, and the other to andyze the spread of the fire throughout the complex. In addition,
the Office of Specid Counsdl retained an expert to determine whether the tear gas, a combination of
methylene chloride and ortho-chlorobenzylmaonitrile (commonly referred to as“CS gas’), reached
concentration levelsin the complex that were sufficiently high to have caused or contributed to the rapid
spread of the fire.!?

Relying upon photographs, records of previous on-gte investigative activity (such asthe
use of an accelerant detection dog), physica evidence, computer models and Forward Looking
Infrared (“FLIR") tapes, the experts concluded without question that people insde the complex started

thefirein a least three places— the second floor of the southeast corner of the main structure of the

12The Office of Specia Counsd aso questioned federa agents who drove vehiclesinto the
complex and shot tear gas into the complex to determine if they may have accidentdly started the fire
by knocking over alantern or by other means. The Office of Specid Counsd has determined that they
did not gart the fire, and Davidian Clive Doyle recently testified in the civil litigation between the United
States and the Davidians and their families that there were no lit lanternsin the complex at the time of
thefire,



complex, the stage area at the rear of the chapel, and the kitchen/cafeteriaarea™® The experts further
concluded that the CS and methylene chloride did not start or contribute to the spread of the fire.™
Findly, the Office of Specid Counsd addressed the decision of the FBI to delay alowing firefighting
equipment to arrive a the scene. The Office of Specia Counsel has concluded that the Davidians were
shooting a outsders, which would have endangered the lives of any firefighters who approached the
scene. Infact, aTitle 1 intercept from April 17, 1993, records Davidians indicating that they intended
to prevent firefighters from approaching the complex: “You're definitely right . . . | think dl thetime he
knowsit . . . nobody comesin here)” “Bring the fire trucks and they couldn’t even get near us”
“Exactly.” Furthermore, the evidence indicates that many of the Davidians did not want to |leave the
burning building.

(e) Medical Analysis. Autopsy and other medicd reports on the victims of the fire

provide additiond information confirming that Davidians Sarted the fire. For example, Raymond

13The Attorney Generd’s Order asked the Office of Speciad Counsdl to determine not only if
federa agents started the fire, but dso whether they “contributed to the spread of thefire” Likethe
other parts of the Attorney Generd’s Order, this portion of the Order was intended to refer to
intentional wrongdoing by the government. Asto whether government agents committed intentiondl
wrongdoing which contributed to the spread of the fire, the answer is clearly no. The openingsin the
complex made by the Combat Engineering Vehicles (*CEV’S’) did dlow for greater ventilation, which
could have accelerated the spread of the fire in some areas, but they were made with the intent to
cregate exits and to deliver gas. Moreover, the openings created by the CEV’s, and the consequent
accelerated spread of thefire, did not contribute to the deeths of the Davidians. Infact, in most cases,
the openings made additiona avenues of exit for the Davidians had they wanted to avoid thefire, and
some Davidians in fact used these openings to escape thefire.

¥The Office of Specid Counsd dso retained toxicology expertsto assist in determining
whether the CS or methylene chloride killed any Davidians. The Office of Specid Counsd has
concluded that the CS and methylene chloride did not kill any Davidians.
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Friesen, a Davidian found deceased in the complex after the fire, had very high benzene levelsin his
system, which may be indicative of inhding petroleum-based accderants, and therefore is congstent
with the theory that the Davidians spread fuel and sarted the fire. A surviving Davidian, Clive Doyle,
had accelerants on his coat deeves as well as burn wounds on his hands that the expert retained by the
Office of Specid Counsd believes to be consistent with wounds that would have occurred when his
acce erant-soaked hands came in contact with aflame.

(f) Physical Evidence. The Office of Specid Counsd and its experts conducted a
detailed review of the physicd evidence that relatesto the fire. During its review, the Office of Specid
Counse located Coleman and other fud cans containing numerous puncture marks. Expert tool mark
examiners confirmed that someone had deliberatdly punctured severd of the cans— a common tactic
among arsonists who wish to spread fuel. Investigators aso found a handmade torch among the debris
in the kitchen/cafeteria, one of the fire s points of origin. Canine searches from 1993, confirmed by
later lab analysis of portions of the remains of the building, identified accderants in areas where the
FLIR tapes and other evidence indicate that the fires sarted. Lab anadysis aso found accelerants on
clothing and shoes of Davidians.

(g) Beliefs of the Davidians. The teachings of Koresh are consastent with the
overwhelming eyewitness and physica evidence that the Davidians Sarted the fire. The Office of
Specid Counsd interviewed Davidians, religious experts and writers to determine whether the
Davidians would start afire for any reason. Based on these interviews, the Office of Special Counsdl
concluded that the Davidians considered deeth by fire justified— even desirable— under circumstancesin

which they were under attack by forces that they consdered to be evil, including the government.
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Koresh taught the Davidians that fire would “transcend” or “trandate’ them immediately
to heaven. Davidian survivors Marjorie Thomas and Graeme Craddock specifically recalled Koresh
teaching that fire is an acceptable means of death for Davidians. Thomas remembers Koresh stating
during Bible study that fire would transcend the Davidians to heaven during the “baitl€’ with Babylon,
and that Koresh congdered the U. S. government to be Babylon. Davidian Kathy Schroeder recaled
that, shortly after the confrontation with ATF on February 28, 1993, Koresh told the Davidians that he
had a dream that the Davidians would burn in a greet fire, their skin would burn off, and they would
“transcend” to heaven. Consigtently, Davidians referred to their complex as* Ranch Apocdypse’ and
on April 16, 1993, severd federd agents observed a Davidian hold asign outside awindow of the
complex that read “the flames await: Isaiah 13.”

An dternative explanation, that of Dr. J. Phillip Arnold of Houston's Reunion Indtitute,
isthat Koresh may have ordered the Davidians to set the fires as protection from government forcesin
amanner smilar to the protection discussed in the Book of Danid, with the story of Shadrach,
Meschach and Abednego in the fiery furnace. Dr. Arnold further stated that Koresh and the Davidians
would not have run from the fire, but rather may have viewed the fire as a fulfillment of prophecy.

Whether the Davidians set the fires to cause their deaths and transcend to heaven, or
Set them in an attempt to create a shidd of fire, once the fire was s&t, it became a fulfillment of Koresh's
prophecy, and, in accordance with his religious teachings, was an acceptable and even desirable way of
dying for the Davidians. Consequently, there exigt strong bases in the Davidians religious beliefs and

conduct to support the conclusion that the Davidians started the fire on April 19, 1993.
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Asthe foregoing discussion indicates, the evidence is conclusive that the Davidians
darted the fire. While actions of the government may have contributed incidentaly to the spread of the
fire, these actions (or inactions) did not cause the tragic loss of life on April 19, 1993. The Specid
Counsd will provide expert reports and additiona evidence supporting his fire conclusonsin the Find

Report.

2. Did agents of the United States direct gunfire at the Branch Davidian

Complex on April 19, 1993?

No employee of the United States fired a gunshot at the Branch Davidian complex on
April 19, 1993.° To the contrary, while the Davidians fired upon government agents throughout the
morning of April 19, government agents did not return gunfire. Indeed, the FBI had the authority to
return fire under the law and its deadly force policy, but did not do so.

In arriving a these conclusions, the Office of Specid Counsd relied upon the following
evidence:

(a) FLIR Testing and Analysis. Virtudly the only evidence cited by those daming
government agents fired shots into the complex on April 19, 1993, are the FLIR videos recorded by
the FBI Nightstalker aircraft from gpproximately 10:42 am. to 12:41 p.m. on that day. Infact,
however, this evidence strongly supports the concluson that no employee of the United Statesfired a

shot on April 19.

For the purposes of this report, the term “gunshot” does not encompass the firing of tear gas
from M-79 grenade launchers, which occurred repeatedly at Waco on April 19, 1993.
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The FLIR tapes show 57 flashes, emanating principdly from adleged Davidian postions
ingde or on top of the complex. Eighteen of the flashes occur on the back sde of the complex, with
some occurring around government vehicles that were operating near the complex. During the past
three years, representatives of the Davidians and severd independent experts retained by the mediaand
Congress have concluded that gunfire could have caused or did cause these flashes. The FBI and its
experts have clamed that the flashes are reflections or “glint” coming from debris scattered in and
around the complex.

The Office of Specid Counsd retained two teams of expertsto andyze the FLIR tapes
from April 19. Working with the United States Ditrict Court judge in the civil litigation brought by
some of the Davidians and their families againgt the United States government, the Office of Specid
Counsdl and its expert, Vector Data Systems (U.K.) Ltd., conducted afield test of FLIR technology at
Fort Hood, Texas on March 19, 2000. The purpose of the test was to identify the thermal signature, if
any, that gunfire and debris would leave on aFLIR recording. The Office of Specid Counsdl
conducted the test under a protocol agreed to and signed by both the attorneys and experts for the
government and the attorneys and experts for the Davidians and their families. The protocol identified
the FLIR equipment, the wesapons, and the other conditions that would best gpproximate the scene at
Waco in 1993.

Based on adetailed andlysis of the shape, duration and location of 57 flashes noted on
the 1993 FLIR tapes, and a comparison of those flashes with flashes recorded on the March 2000
FLIR test tape, the expert retained by the Office of Specid Counsd concluded with certainty that each

of the flashes noted on the 1993 tapes resulted from areflection off debris on or around the complex.
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These conclusions are supported by color photographs which show the reflective debris at the exact
location of many of the flashes noted on the 1993 tapes. Lena Klasén, a second independent expert
retained by the Office of Specid Counsd dso concluded that therma activity caused by human
movement or motion did not exist near or around the area of the flashes noted on the FLIR tapes.
Moreover, she concluded that photographs show no people a the points from which the flashes
emanated. After performing ardationd andyss of the Nightstaker’s movement and sensor position,
Klasen, like Vector, has concluded that the flashes on the 1993 tapes were from debris. The FLIR test
and the expert andyses prove conclusively that the FLIR tagpes do not evidence gunfire directed at the
Davidians from government positions.

(b) Ballistics Testing. The baligtics expert retained by the Office of Specid Counsd
further supports the conclusion that there was no government gunfire on April 19, 1993. The Office of
Specid Counsd conducted baligtics testing on 36 shell casings found at the“ Sierra-1” government
sniper position to determine if FBI agents fired these shots. The expert concluded with certainty™® that
these casings came from wegpons the Office of Specia Counsd identified as ATF wegpons fired on

February 28, 1993.%" The casings do not, therefore, evidence FBI gunfire on April 19.

BAfter the Office of Specia Counsd conducted the ballistics tests, counsdl for the partiesin the
civil litigation also conducted smilar testing. Expertsfor both the plaintiffs and the defendants reached
identical conclusons- that the shell casings from the Sierra-1 sniper position did not match the FBI
wegpons of April 19. Asaresult, counsd for the Davidiansin the civil litigation dropped their dlaims
againg FBI sniper Lon Horiuchi, who had been stationed at Sierra-1.

The Office of Specia Counsdl could not test four additiona shells found near Sierra-1 (three
45 caliber and one .22-250 cdiber). The casings appeared to be old, predating the standoff, and not
of the manufacture or caiber utilized by the FBI or ATF.
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(c) Satements of Davidian Witnesses. The interviews of Davidians further establish
that no government agent fired on April 19. The Office of Specid Counsd interviewed 13 Branch
Davidians, six of whom were in the complex on April 19, 1993.28 Attorneys and investigators for the
Office of Specid Counsd questioned each of these witnesses in detail about the standoff. None of the
Davidians who were in the complex on April 19 indicated that he or she saw or heard government
gunfire, nor did any Davidian provide other evidence that the government fired at the complex or at the
Davidians.

The evidence indicates that the Davidians who died from gunfire either committed
suicide or were shot by other Davidians. One surviving Davidian, Kiri Jewell, testified before Congress
that Koresh had taught her how to use agun to kill hersalf. Moreover, Dena Okimoto, aformer
Davidian, reported to the government on March 3, 1993, that Koresh had instructed his followers that,
if he died before they did, the women should kill themselves or receive assi stance from the men, who
were to go on a shooting spree before they died. Title 11 intercepts indicate that on March 16, 1993, a
Davidian, possbly Koresh, discussed committing suicide by shooting himself. These statements further
support the conclusion that the Davidians shot themsalves and did not die as the result of government
gunfire.

(d) Satements of Government Witnesses. The United States government has

maintained congstently since April 19, 1993, that no government agent fired a single shot at the

18A total of nine Branch Davidians survived the fire but only six of them agreed to spesk with
the Office of Specia Counsdl.
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Davidian complex on April 19. Every government witness interviewed by the Office of Specid
Counsd confirmed this contention. The Office of Specid Counsd conducted detalled interviews with
federd government personnel who were in the vicinity of the complex on April 19, 1993, or otherwise
involved with the Waco incident. These included 472 FBI personnd, four United States Secret Service
agents, 35 ATF agents, and 82 members of the active duty armed forces of the United States, including
members of the Army Specid Forces. The Office of Speciad Counsel dso interviewed state and local
government officids, including 27 members of the Texas and Alabama Nationd Guards, and 38 Texas
Rangers. The Office of Specid Counsd informed certain key witnesses that the charter of the Office of
Specid Counsd permitted criminad prosecution of anyone who lied to representatives of the Office of
Specid Counsd, and, where appropriate, that the Office would in fact prosecute any person found to
have made false satements to its investigators.

Office of Specid Counsd attorneys and investigators asked government representatives
who were present a the complex on April 19 (or otherwise involved in the Waco confrontation) not
only whether they fired wegpons, but also whether they saw any other government person firea
wegpon, and whether they even heard discussion or rumor that any government agent engaged in
gunfire. Not asingle one of the hundreds of government witnesses stated that he or she had any
knowledge suggesting that any government agent fired at the Davidians on April 19.

Numerous government witnesses did, however, see or hear gunfire emanating from the
complex toward government positions at various times during the morning of April 19. In addition,
shortly after the sart of thefire, at least four witnesses heard rhythmic bursts of gunfire coming from

within the complex, which is congstent with the conclusion that the Davidians were ddiberately shooting
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each other. The eyewitness accounts of government personnel, therefore, indicate that the government
did not fire a the Davidians, but that the Davidians fired at the government and shot themselves.

(e) Satements of other people claiming that the gover nment engaged in gunfire.
Severd other parties have clamed that the government engaged in gunfire on April 19, but none of
them provided credible evidence to support this contention. The Office of Specia Counsd interviewed
filmmakers, writers, and advocates for the Davidians. None of them had witnessed any government
gunfireon April 19. Further, none of them provided evidence supporting their contention of
government gunfire on April 19, other than the flashes that appear on the 1993 FLIR tapes and the shell
casings found at the Sierra-1 sniper position.’® As stated above, the FLIR tapes and shell casings do
not provide evidence of government gunfire on April 19.

(f) Polygraph Testing. Polygraph testing reinforces the conclusion that no
government agent fired ashot on April 19.2° During the course of conducting classified interviews with
members of the Army Specia Forces, the Office of Specid Counsdl obtained conflicting information on
the exact whereabouts of one Army Specid Forces member who was at Waco on April 19, 1993,
athough no witness suggested that this soldier had entered the perimeter of the complex or fired a
wegpon. This conflicting testimony aso surfaced in the aivil litigation between the Davidians and thar

families and the government, which led to speculation among counsd for the Davidians and ther families

19Some of them provided names of aleged witnesses but either those witnesses could not be
located because too little information was given to find them or the information provided by the
witnesses did not support the contention that the government fired into the complex on April 19.

2| n instances where conflicts in testimony occurred, or where there was no other corroborative
evidence, the Office of Specid Counsd made limited use of polygraph testing.
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and the pressthat thisindividua may have fired a wegpon into the complex. Consequently, the Office
of Specid Counsd engaged the services of two polygraph examiners from the United States Postd
Inspection Service to help determine whether thisindividua had entered the perimeter of the complex at
any time or fired awesgpon on April 19. These examiners concluded that this individua was “ not
deceptive’ in saying that he neither entered the perimeter nor fired awegpon at the complex on or
before April 19.

(g9) Document Review. The Office of Special Counsdl has reviewed an extensive
documentary record relating to events of April 19, 1993. The documents have included FBI sniper
logs, FBI “302" memoranda of interviews, and handwritten notes of meetings. Only one document—a
June 2, 1993, FBI 302 memorandum of an interview of FBI Specid Agent Charles Riley— contained a
gtatement?! that could be interpreted to mean that a government agent fired on the complex. When
interviewed, Riley stated to the Office of Special Counsdl that the FBI 302 (which he did not author
and did not review at the time) should have stated only that he heard agents stationed at Sierra-1 report
gunfire emanating from the complex. Riley noted further that he had corrected the June 2, 1993, 302
memorandum by authoring his own 302 memorandum on November 19, 1996, after the FBI brought
the erroneous Statement to his attention.?? Consistently, FBI logs of the activity on April 19 indicate no

government gunfire, but they record numerous ingances of Davidian gunfire.

“IThe 302 states: “SA Riley related that he heard shots fired from Sniper 1 position.”

22The author of the Riley 302 dso told the Office of Specid Counsdl that she may have
misinterpreted what Agent Riley said when she drafted it. Moreover, the FBI 302's of the other agents
who were with Agent Riley at the Sierra-3 sniper position on April 19 make no mention of government
gunfire
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(h) Videos, Photographs and Recordings. The videos taken by witnesses and the
mediaon April 19 do not indicate government gunfire?® None of the thousands of photographs from
April 19 shows people in the places from which government gunfire dlegedly emanated.®* The Title Il
intercepts do, however, contain sounds that may be consstent with Davidians firing a government
agents from within the complex.® Video taken by an FBI agent also contains audible evidence of
gunfire coming from ingde the complex a the time of thefire.

(i) Autopsy/Pathology Results Autopsy reports and anthropologica work support
the conclusion that those Davidians who died of gunshot wounds were killed by other Davidians, not by
the government. The 1993 pathology studies concluded that at least 20 Davidians?® were shot and one
was stabbed?” on April 19. According to the anthropologica work, five of the victims were children

under the age of 14. The 1993 studies indicated that many of those who died of gunshot injuries were

ZThefilm Waco: A New Revelation portrays video of a helicopter alegedly shooting at the
complex on April 19. Vector Data Systems (U.K.) Ltd., the Office of Specid Counsdl’sindependent
expert, has determined that the flashes shown in the film are merdly reflected sunlight, and thet the
helicopter doors were not even open to permit gunfire from the aircraft.

24During the civil litigation, an issue arose as to the authenticity of certain photographic and
video evidence. The Final Report will discuss these dlegations in the “coverup” section.

#Gunfire a close rangeto a Title 111 intercept device will mute al sound from the intercept
microphone for a brief period of time. Many such “mutings’” occur on the intercept recordings. In fact,
a 6:07 am., the same time HRT reported receiving gunfire from the complex, the Title 11 ligtening
devices recorded these mutings inside the complex.

%Thefigure “at least 20" is used because the forensic pathol ogists could not rule out gunshot
injuries for severd of the Davidian adults and children due to the extensive damage to their bodies by
the fire

"The only stabbing victim, three year old Dayland Gent, was stabbed in the chest.
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shot in the head or mouth, which is consstent with suicide or execution by the Davidians. Furthermore,
information provided to the Office of Specia Counsel by those who conducted the 1993 studies
indicates that none of the Davidians was shot with a high velocity round? on April 19, which would be
expected had they been shot from outside of the complex by government sniper rifles or other assault
weapons.

The Office of Specid Counsel tested these conclusions thoroughly. While the bodies of
the deceased Davidians are no longer available to be examined, the Office of Specid Counsdl did retain
aforengc pathologist with specific expertise in gunfire deaths to conduct a thorough review of the 1993
autopsy reports, the extensive photographic and X-ray record from the initid pathology studies, the
DNA findings, and the anthropologica work of the Smithsonian Ingtitution on the Davidians remains
The Office of Specid Counsd dso interviewed the members of the 1993 pathology team. Based upon
this expert anadyds and interviews with the origind pathology team and the anthropol ogists from the
Smithsonian Ingtitution, the Office of Specid Counsel has confirmed that 20 Davidians died of gunshot
wounds on April 19. Whileit isimpossible to determine what type of round killed some of the victims,
severd of the Davidianswho died on April 19 had resdua evidence indicating that they had been shot
with low velocity rounds, either within inches of or in contact with their heads. None of the Davidians
who died on April 19 displayed evidence of having been struck by a high velocity round. The expert

retained by the Office of Specid Counsd concluded that many of the gunshot wounds are “cong stent

8Dr. Doug Owdey of the Smithsonian Indtitution informed the Office of Specia Counsdl that
none of the gunshot injuries to the head exhibited evidence of the damage which would be caused by
“high velocity rounds”
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with suicide or consensud execution (suicide by proxy).” Therefore, the autopsy evidence, while not
conclugve asto the gunfireissue for al victims, fully supports the theory that the Davidians shot
themselves.

() Tactical Analysis. The Office of Specid Counsel aso discussed with severa
witnesses the tacticd implications of the alegations that government agents fired guns on April 19 in the
manner dleged. The alegations are that government agents exited their asamored vehiclesin close
proximity to the complex, thereby exposing themsalves to Davidian gunfire from fortified and elevated
Davidian positions within the complex. To have done so would have unreasonably and unnecessarily
risked the agents’ lives. For example, FBI snipers at one point observed a .50 caliber wegpon highin
the tower trained directly on their sniper position. Asone FBI agent said, being on foot without the
cover of an armored vehicle on April 19 under such circumstances “would be sheer madness.”

(K) Lack of Evidence of 1l Motive. Thetheory that the government deliberately shot
or otherwise harmed the Davidians runs contrary to the overwhelming evidence, before, during, and
after thefire, that the government officials occupied themsalves with resolving the standoff in a peaceful
manner that would preservelifeif a dl possble. FBI agents negotiated patiently with the Davidians for
51 days. They developed their tactica plan with input from behaviord psychologists and doctors
whose paramount concern was the safety of the children in the complex. They had doctors located a
forward positions near the complex on April 19, including a doctor at the Serra-2 sniper postion and
additional medica support at alocation near the intersection of roads (the “ T-intersection”) outside the

complex, waiting to provide the Davidians medicd assstance. The FBI dso set up afied hospitd.
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Military doctors and law enforcement medics trested dl nine of the Davidians who escaped on April
19.

One FBI agent even risked hislife by going into the complex to rescue a Davidian who
had exited and then ran back into the burning complex. The Davidian ressted the agent’ s efforts to pull
her from the fire, but the agent did save her. Former FBI Director William Sessons provided
compelling testimony before Congress in 1993 describing the acts of FBI agents, not only in rescuing
Davidians from the burning complex, but dso in atempting to rescue Davidians whom the FBI hoped
had escaped into an underground bus near the complex. Agents, including HRT commander Richard
Rogers, waded into the concrete congtruction pit, waist degp in water containing human waste and rats,
in an unsuccessful effort to find children inthe bus. It issmply not credible to suggest that while agents
on the front sde of the complex were risking their lives to rescue the Davidians, other agents on the

back sde were shooting at them to pin them in the burning Structure.

In summary, those cdlaiming that government gunfire did occur have presented an
unsupportable case based entirely upon flawed technologica assumptions. The FLIR tapes and testing,
witness interviews, including those of Davidians, documentary evidence, audio and video evidence,
photographs, autopsy reports, polygraph examinations, balistics testing, and basic tactical and
behaviord considerations provide conclusive evidence that no agent of the United States fired gunshots

at Waco on April 19, 1993.%°

2During the late afternoon or early evening hours of February 28, Davidians Michagl Dean
Schroeder, Norman Allison and Woodrow Kendrick, attempted to gain entry into the Mt. Carmel
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The eyewitness evidence and physicd evidence are equdly overwheming that the
Davidians shot repegatedly a the government on April 19 and that 20 Davidians either committed
suicide or were shot by other Davidians as the fire broke out just after noon on April 19. The Office of
Specid Counsd will provide expert analyss of the evidence supporting its conclusons regarding gunfire
inits Find Report.

3. Did agents of the United States use an incendiary or pyrotechnic device
at the Branch Davidian complex on April 19, 19937?

An FBI agent shot three pyrotechnic military tear gas rounds at the plywood covering

of the concrete construction pit* on the west or “green” side of the complex at approximately 8:08 am.

complex. They approached the complex from the rear or black side of the complex in an area
commonly referred to as the Perry Barn or Perry Barn catch pen. The Davidians were confronted by a
group of 14 ATF agents who were attempting to withdraw from the area. A shootout ensued during
which Schroeder fired at least 18 shots at the agents. Schroeder was killed, Allison was arrested, and
Kendrick escaped. Since the death of Schroeder, allegations have been made that Schroeder may
have been wounded during the initid shootout and subsequently executed by ATF agents before the
agents completed their withdrawa. The theory of Schroeder’ s execution is based upon the claim that
Schroeder died from two gunshot wounds to the back of the skull. A review of the autopsy results of
Schroeder by an expert retained by the Office of Special Counsdl does not support this claim.
Although Schroeder suffered two entry gunshot wounds to the skull, both wound tracks indicate
Schroeder was facing forward at the time he was shot, which is consstent with a gun battle, not an
execution. The two entry wounds are in the front of his head. The projectiles exited from the rear of
his head. The autopsy results support the statements and subsequent crimind trid testimony of the ATF
agents involved in this confrontation and are nat, therefore, indicative of the dleged execution-style
shooting.

OThis gructure is dternatively referred to as a construction pit and a tornado shelter by many
commentators and witnesses. Some also refer to it as a bunker, which has atendency to confuse this
structure with the storage area below the tower indgde the complex, which isaso referred to asa
bunker by numerous sources. For the purposes of this report, the Office of Specid Counsel will refer
to the Structure a which the FBI fired military tear gas rounds as the concrete condtruction pit and the
gtorage area within the complex as the concrete bunker.
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on April 19, 19933 The rounds failed to penetrate the covering, bounced off, and landed harmlesdy
outsde the living quarters of the complex. Thereis no evidence that any government agent fired a
pyrotechnic device a the living quarters of the Davidians, nor is there any evidence that any government
agent fired pyrotechnic devices after 8:08 am. Because the FBI fired the pyrotechnic tear gas rounds
nearly four hours before the fire started, at a concrete congtruction pit partialy filled with water, 75 feet
away and downwind from the main living quarters, it is certain that the pyrotechnic tear gas rounds did
not start or contribute to the spread of thefire. In support of these conclusions, the Office of Specid
Counsd rdied upon the following evidence:

(a) Witness Interviews and Statements. Members of the FBI's Hostage Rescue
Team (“HRT”) have repeatedly acknowledged that one member of the HRT fired pyrotechnic tear gas
rounds on April 19 in an attempt to penetrate the concrete construction pit. In November 1993, the
agents who knew that the rounds had been fired discussed their use with the Department of Justice tria
team which was preparing to prosecute certain of the surviving Davidians. The interview notes taken
and trid summaries prepared by triad team members clearly reflect discussion of “military” tear gas
rounds fired at the concrete congtruction pit. The notes reflect that one witness described these rounds

(incorrectly) asincendiary. Alsoin 1993, an FBI pilot told investigators preparing a report to the

31The rounds were pyrotechnic but not incendiary. An incendiary round is designed to start a
fire. A pyrotechnic round is not desgned to start afire, but contains a composite of materias which
burn, creating heat which can start afire under certain conditions. The FBI has recently advanced an
argument that military tear gas rounds of the type fired by the FBI at the concrete congtruction pit on
April 19, 1993, are not pyrotechnic. Because this tear gas was ddivered with a charge that burns, the
Office of Specid Counsdl regects the FBI’ s contention. Military tear gas rounds are clearly pyrotechnic
in nature, as numerous government documents (including the FBI’s own Manud of Investigative
Operations and Guiddines) and witnesses acknowledge.
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Deputy Attorney Generd that he had heard radio transmissions on the morning of April 19 discussng
the use of a“military round” at the concrete congtruction pit. In February 1996, the HRT again
confirmed the use of pyrotechnic military tear gas rounds in response to an inquiry from the FBI's
Office of Generd Counsd made during the course of the civil case brought by the Davidians and their
families againg the government. 1n 1999 and 2000, HRT agents openly acknowledged using the
military tear gas rounds to the Office of Specia Counsdl.

(b) Photographic and Video Evidence. News footage obtained by the Office of
Specid Counsd shows FBI Specia Agent David Corderman firing pyrotechnic tear gas rounds at the
concrete congruction pit on the west side of the complex. Film and video footage show awhite cloud
of tear gas emanating from the area around the concrete congtruction pit immediately theresfter. An
aeria photograph aso shows awhite cloud around the concrete congtruction pit, which isa digtinctive
feature of the type of pyrotechnic tear gas round fired by the HRT. The FLIR tapes contain audio of
the conversation a 7:48:52 am. in which HRT commander Rogers gave permission to fire these rounds
and the conversation at 8:08:59 am. in which the HRT Charlie Team Leader notified Rogers that a
member of histeam had fired rounds, which had hit the concrete construction pit and bounced off. All
of these sources indicate that the FBI fired the pyrotechnic rounds early in the morning avay from the
living quarters of the complex.

(c) Physical Evidence. The Texas Rangers placed one expended military tear gas
shell casng which they found during the crime scene search in an evidence locker which the Rangers
maintained until the United States Digtrict Court for the Western Digtrict of Texas ordered the transfer

of the evidence to the federd courthouse at Waco. A Texas Department of Public Safety
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photographer took a photograph of an expended military tear gas projectile on April 30, 1993. This
projectile is missing,3 but the photograph is with the Rangers evidence at Waco. In addition, FBI
explosives expert Wadlace Higgins told the Office of Specid Counsel that he saw two other pyrotechnic
tear gas projectiles on or about April 20, 1993,* adjacent to the concrete construction pit. None of
the three projectiles was logged into evidence by the Rangers, and the Office of Specid Counsdl has
not located them.

(d) Polygraph Testing. Specid Agent Corderman voluntarily submitted to and passed
apolygraph test. The testing confirmed the Office of Specid Counsd’s conclusion that Agent
Corderman was truthful in saying that he fired pyrotechnic tear gas rounds only at the concrete
congruction pit and not at the living quarters of the complex.

(e) Shaped Charge Allegation. The Office of Specid Counsd dso investigated
adlegations made by a filmmaker and aformer United States Army Specid Forces soldier (who was not
at Waco on April 19, 1993) that government operatives dlegedly entered the complex and placed
explosive devices, known as shaped charges, on the concrete bunker at the complex and the propane
tank near the tower. Those dleging that the government placed the shaped charges within the complex

clam that the massve exploson that occurred during the fire a 12:26 p.m. on April 19 wasthe

32The photographer’ s log indicates that the evidence search team origindly found the projectile
gpproximately 200 yards northwest of the water tower, alocation consistent with Corderman’s
description of the angle a which he shot.

33The spent cartridge, which would likely be found near the Site where it was fired, is commonly
cdled a“shdl” or a“shell caang.” The used “projectile€’ would be found near the target. In this report,
the Office of Specid Counsd will use the term “round” to describe the whole device, the term “shdl” to
describe the spent cartridge, and the term “projectile’ to describe what is actudly shot at the target.
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detonation of one of the shaped charges. They aso point to photographs taken after the fire which
show aholein the roof of the concrete bunker, which they claim resulted from the detonation of the
shaped charge.

The Office of Specid Counsd found these dlegations totaly meritless. Experts retained
by the Office of Specia Counsal concluded that the exploson seen at 12:26 p.m. is a propane tank
exploding due to heet from thefire. Ignoring the near tactical impossibility of placing shaped charges at
the locations aleged, the Office of Specid Counse and its experts analyzed the physicd evidence
relating to the hole in the concrete bunker and determined: (1) the debris remaining near the hole in the
roof isincongstent with the use of shaped charges or smilar highly explosive devices, (2) none of the
bodies recovered from the bunker presents evidence of ablast injury, (3) the metal rebar from the
bunker is not covered with residue from a shaped charge, and (4) fragments from hand-grenades
(which the Davidians had in their arsend) are Spread across the roof of the concrete bunker. Based
upon this, and other evidence, the Office of Specid Counsd and its experts concluded that the hole in
the concrete bunker was caused by a combination of heat damage and alow-order grenade
detonation. The grenade detonation was dso caused by the heet of the fire. Significantly, counsd for
the families of the Davidians who perished on April 19 did not make the alegation that the government
used shaped charges againg the Davidians.

The Find Report of the Specid Counsd will contain expert reports and other
information concerning the Special Counsel’ s conclusions with respect to the use of pyrotechnic or

incendiary devices by the government at Waco on April 19, 1993.
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4, Was there any illegal or improper use of the armed forces of the United States
in connection with events leading up to the deaths of the Branch Davidians on

April 19, 1993?

The Office of Specid Counsd investigated alegations that members of the armed
forces of the United States violated the law by participating directly in the Waco law enforcement
operaion. Allegations made againg the armed forces included clams that its members shot at the
Davidians from hdlicopters on February 28, 1993, infiltrated the complex during the standoff, placed
explosive devicesin the complex, offered to kidnap Koresh, and shot a the Davidians from positions
around government vehicles on April 19, 1993. These allegations proved entirely meritless.

The armed forces of the United States* did not violate any civil or crimina statutein
connection with their activities a Waco in 1993. While the armed forces of the United States provided
extensve support for law enforcement agencies, including reconnai ssance, equipment, training, advice,
and medical assgtance, they were careful in their conduct and well-advised legdly as they determined
exactly what support to provide. Infact, in at least two instances, law enforcement agencies solicited

assistance from the armed forces that the armed forces either rgjected or scaled back due to concern

about remaining within the bounds of federd law.

%*The phrase “amed forces of the United States’ customarily does not include the National
Guard unless ordered into federa service, which did not occur a Waco. However, the Office of
Speciad Counsel has chosen to read “armed forces of the United States’ to include “armed forces of a
date of the United States’ s0 asto give the American public complete disclosure of military activity at
Waco.
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The primary issue with respect to the armed forces is whether the use of the active
duty® military violated the Posse Comitatus Act, 18 U.S.C. §1385, which prohibits the use of the
Army “as aposse comitatus or otherwise to execute the laws” The Posse Comitatus law arose out
of post-Civil War concerns that the armed forces had become an instrumentality of federal law
enforcement in the occupied southern states. The overriding purpose of the legidation was to preclude
the military from direct participation in arrests, searches and seizures. While the law establishes the
important principle of separation of civil and military actions, it has never been the basis of a successful
prosecution. The Posse Comitatus Act does not prohibit dl military support to civilian law
enforcement, but only support thet directly involves the military in law enforcement functions.
Supplementing the Posse Comitatus Act, the Military Assstance to Law Enforcement Act, 10 U.S.C.
88 371-378, precludes direct participation by active duty forces in searches, seizures, and arrests, but
permitsindirect support to law enforcement operations such as loaning equipment, training in the use of
the equipment, offering expert advice, and providing equipment maintenance. These laws do not apply
to the Nationd Guard unlessit is federaized by being ordered to active duty by the President.

In arriving at its conclusions regarding the use of the armed forces at Weaco, the Office
of Specid Counsel congdered the legality of armed forces support in five principa areas. (@) operations
support, (b) equipment, (c) training, (d) expert advice, and (€) Nationa Guard.

(a) Operations Support. Initsinvestigation of the active duty military, the Office of

Speciad Counsd focused on the leve of participation by military personne in law enforcement

3The term “active duty” means full-time duty in the active military service of the United States.
See 32 U.S.C. §101(12).
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operaions. In concluding that dl active duty military support was legd, the Office of Specid Counsd
anayzed the support provided during three time periods. (1) preparation for the ATF operation of
February 28, 1993, (2) the 51-day standoff, and (3) the activities of April 19, 1993.

1. Pre-February 28, 1993. Members from a detachment of the Rapid Support Unit

(“RSU”), Operational Detachment “Alpha’ 381 (*ODA 381"), which was comprised of nine U.S.
Army Special Forces soldiers, provided assistance to ATF during itstraining at Ft. Hood, Texas,
during February 1993. Specificaly, ODA 381 reserved afacility at Ft. Hood that represented the
complex, congtructed a portable door entry and a reusable window for the facility, outlined part of the
Davidian complex with engineering tape using photographs, facilitated the use of the ranges a F.
Hood, and served as human “slhouettes’ of Davidians during ATF room-clearing exercises. This
support is“indirect” military assstance that is within the bounds of gpplicable law and regulations.

In addition, the Office of Specid Counsd has investigated the alegation that members
of ODA 381 were present during the ATF s attempt to execute warrants a the Davidian complex.
The Office of Specia Counsdl has concluded that no member of ODA 381 was present during the
ATF srad of the Branch Davidian complex. The evidence, including witness satements, atravel
voucher, and a hotd receipt, indicates that four members of ODA 381 were late returning to McGregor
Range, New Mexico, dueto aflat tire and a severe thunderstorm and not because they had disobeyed

orders and become participants in the ATF raid.

2. Support During the Standoff. Most of the active duty military support provided to
the FBI during the 51-day standoff conssted of repair and maintenance of the equipment loaned to the

FBI. Thistype of operations support is clearly legd. Generdly, FBI personnd brought equipment to
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rear positions around the complex for repair and maintenance, or in the case of the loaned military
helicopters, the FBI brought the helicopters to Ft. Hood. However, on at least two occasons military
personnd deviated from this standard procedure. On one occasion, atank driven by an FBI agent
broke down within sight of the Davidian complex, and some of the tank’ s maintenance crew drovein a
Bradley vehicleto itslocation to correct the problem. On the other occasion, a member of the Army
Specia Forces went to aforward position to help replace a battery in survelllance equipment the FBI
had placed on awater tower on the east Sde of the complex. These deviations from the standard
procedure did not congtitute a“direct role” in law enforcement operations and the actions were,
therefore, within the bounds of the law.

Throughout the standoff and on April 19, 1993, members of the Army Specid Forces
were at Waco as observers and technicians. During the standoff there were atotd of 10 Army Specid
Forces personnel— seven equipment technicians and three observers— present at Waco. Typicaly,
there were three or four present at any one time, one or two of whom were observers. The main
purpose of the observerswas to dlow the Army Specid Forces to learn how the FBI conducted a
barricaded hostage operation using Specia Forces equipment. Despite alegations to the contrary, the
Office of Specid Counsel has concluded that these Army Specid Forces personnel did not penetrate
the Davidian complex, did not offer to kidnap Koresh, did not place a shaped charge in the complex,
did not wear clothing immune to infrared or therma imaging detection, did not fire any wegponsinto the
complex (and were not even armed), did not run their own separate Tactica Operations Center

(“TOC"), and did not engage in any other action that violated the Posse Comitatus Act or any other
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crimind or civil gatute. The Army Specia Forces observation and equipment maintenance activities
were well within the bounds of the law.

3. April 19 Support. The only active involvement of the military in the FBI operations

on April 19, 1993, was to provide medica support to injured Davidians and government personnel.
Severd former Army lawyers expressed to the Office of Specid Counsdl some reservation about the
propriety of the medica support provided by the active duty armed forces on April 19, because, by
tregting Davidians who may have been involved in the fire, military doctors may have become involved
in crime scene activity and the chain of custody of evidence. Indeed, such reasoning may have been
behind the decision to preclude Army Specid Forces medics from being present during the ATF
operation on February 28. Neverthdess, the Office of Specid Counsd concludes that the humanitarian
provison of medica support did not violate any law. To the contrary, such support isjudtifiable within
the rdevant law, military regulations and policy.

(b) Equipment Support. From the evening of February 28 until after the fire on April
19, law enforcement agencies solicited and received large amounts of military equipment from the
armed forces, including the United States Army Specia Operations Command and the United States
Air Force. The equipment included, among other things, two tanks, atransport aircraft, helicopters,
ammunition, surveillance “robots” dassfied televisgon jamming equipment, classfied thermd imagers,
classfied ground sensing systems, classified remote observation cameras, mine detectors, search lights,
gas masks, night vison goggles, concertinawire, tents, cots, generators, and medica supplies. Inthe
case of the two tanks, among other equipment, the military commanders required that the offensve

capability of the equipment be disabled before providing it to the law enforcement agency. Whilethe
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leve of support was extengve, thereisno legd redtriction on the amount of equipment the active duty
military may supply civilian law enforcement agencies, provided that the level of support does not
adversely affect nationd security or military preparedness. Since providing equipment to the FBI at
Waco did not adversdly affect nationa security or military preparedness, it was proper under the law.
(c) Training of Law Enforcement Personnel. The active duty military provided
training to law enforcement agencies both prior to and during the sandoff stages of the Waco incident.
Mogt of the training occurred in three discrete areas. (1) training of ATF personnd by a detachment of
the RSU, ODA 381, prior to February 28, 1993, (2) training of FBI personnel in the use of unclassified
equipment such as tanks and other vehicles during the 51-day standoff, and (3) training of FBI
personne by Army Specid Forces personnd in the use of dassified survelllance equipment during the
51-day standoff.
The relevant statutes® and Department of Defense directive® permit the active duty
armed forcesto train law enforcement personnd, but the directive precludes “large sca€’ or
“daborate’ training.* In February 1993, ATF requested extensive training from the active duty military
in saverd aress, induding close quarters battle training. Due to the law, military regulations and palicy,

the active duty armed forces scaled back the training requested by ATF. ODA 381 refused to provide

%10 U.S.C. § 372(a).
3710 U.S.C. § 373(1); P.L. 101-510, div. A, title X, § 1004(b)(5).
%DoD Directive 5525.5, paragraph E4.1.4.

39The Office of Specia Counsd found no established standard for what qualifies as“large
scaé€’ or “daborate’ training.
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the close quarters battle training™ requested by ATF because such training is highly complex and was
beyond the capabilities of the RSU & that time. The armed forces properly limited the areas of training
to range safety, communications, and medica evacuation. With respect to the training of FBI agentsin
the use of military vehicles and classified survelllance equipment during the 51-day standoff, such
traning is explicitly permitted under the relevant laws and regulations and was, therefore, proper.

(d) Expert Advice. The active duty armed forces of the United States provided expert
advice to other government entities involved with the events at Waco, and dl such advicewasin
accordance with law. Government entities requested advice from members of the active duty military
on four occasions. In December 1992 and January 1993, ATF sought and received advice from the
Department of Defense liaison to ATF regarding what military support was avallableto assst ATF's
operation. From February 3 to 27, 1993, ATF requested through Joint Task Force Six (“JTF-6") (a
military organization responsible for coordinating counter-drug activity) that a detachment from the RSU
provide advice concerning the planning and execution of the raid on the Davidian complex. From
February 28 to March 1, the Governor of Texas requested and received advice from agenerd at Ft.
Hood on what federal agencies to contact and how to respond to requests for Texas Nationd Guard
support. Findly, on April 13 and 14, the FBI and the Department of Justice requested and received
advice from present and former members of the Army Specid Forces on the effects of the tear gas that

the FBI planned to insert into the complex.

“00f the six detachments within the RSU, ODA 381 was specifically chosen to work with the
ATF because none of its members were trained in close quarters battle.
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The rlevant statute®* and Department of Defense directive provide that the active duty
military may provide “expert” advice to law enforcement agencies, but the directive precludes “regular
or direct involvement of military personnd in activities that are fundamentdly civilian law enforcement
operations.”*? The rlevant active duty military authorities were well aware of this lega standard. With
respect to ODA 381'sinvolvement with ATF prior to February 28, the appropriate military authorities
prohibited ODA 381 from providing some of the advice requested by ATF including evauating ATF s
plan of operations. The military legd authorities determined that critiquing ATF s operations plan could
condtitute direct participation in law enforcement activity. Specificdly, the commander of JTF-6
ordered ODA 381 “not [to] become directly involved in BATF operationa planning, nor assume
respongbility for the BATF plan.” The commander did authorize ODA 381 to assst ATF in setting up
its practice area and critiquing the safety aspects of ATF srehearsd. This activity waslegd.

The advice given to the Governor of Texas on February 28, 1993, consisted of
discussng ATF s request for the loan of Bradley vehicles and informing the Governor of the capabilities
of the FBI'SHRT. The genera gave very limited advice in an area of his expertise, and this advice
was, therefore, permissible under the law.

Finally, the present and former members of the Army Specid Forces whom the FBI
flew to Washington D.C. on April 14, 1993, to advise Attorney Genera Reno on the proposed tear

gassing plan, explicitly told FBI and Department of Jugtice officids that they could not “grade your

410 U.S.C. § 373 (2).
“2See DoD Directive 5525.5, paragraph E4.1.5.
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paper,” meaning that they could not endorse or critique the gassing plan. Rather, they discussed the
effects of CS gas on people, whether the delivery of tear gas could start a fire, whether the HRT
personnd were fatigued or in need of retraining, and they described how the military would conduct the
operaion. They emphasized the differences between military and civilian law enforcement operations.
This advice was within the areas of their expertise and did not condtitute direct participation in law
enforcement activity.

(e) National Guard Support. The Nationa Guard, in its State status,*® also provided
extensive support to ATF and the FBI at Waco. Prior to the February 28 operation, the Texas
Nationa Guard flew five reconnaissance flights over the Davidian complex. In addition, the Alabama
Nationd Guard made one surveillance flight in support of the Texas Nationd Guard' s counter-drug
program. ATF sought and received the support of three Texas Nationa Guard helicopters, flown by
Guard personndl, to act as a diverson during the February 28 operation. These helicopters were hit by
Davidian gunfire early in the ATF operation. Throughout March and April, Texas Nationd Guard
personnd were present at Waco and served primarily in maintenance, liaison, and support postions.
On April 19, members of the Texas Nationad Guard were present at Waco in their capacity as
maintenance and support technicians, but none became directly involved in the law enforcement
operation. Findly, the Texas Nationd Guard provided substantid military equipment to the FBI

beginning on the evening of February 28. Specificdly, the Guard provided, among other equipment, 10

“3The Nationa Guard provided personnel support under the counter-drug provisions of 32
U.S.C. 8112. Most of the equipment loaned by the Texas National Guard was loaned in accordance
with the requirements of Nationa Guard Regulation (“NGR”) 500-1, Military Support to Civil
Authorities
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Bradley vehides, five Combat Engineering Vehicdles (“CEV’S’), one M88 tank retrieva vehicle, 12
M1009 whedled vehicles, two heavy trucks, and various military supplies.

None of this support violated the Posse Comitatus Act because that Act does not
apply to the National Guard in its state status. The Office of Special Counsdl also congdered,
however, whether this support violated any other laws or the applicable Nationd Guard regulations
(“NGR’s’).** The Office of Specid Counsdl has concluded that the Texas National Guard's decision
to accede to ATF srequest by flying three Nationa Guard helicopters near the complex on February
28, 1993, may have resulted in an inadvertent violation of guidance in NGR 500-2 which states that
“pilotsin command will not fly into or land in areas where the aircraft is likely to be fired upon™# and
commanders “will dso ensure that Guard members are not knowingly sent or directed to enter into a
hostile environment where there is a probability of encountering smdl armsfire or life threatening
Stuations™* Although the pilots indicated that they did not expect to be fired upon, the pilots knew
that the Davidians were a dangerous group, and they did in fact take heavy fire from the Davidians
during the ATF operations. Except for this possible inadvertent violation of guidance in NGR 500-2,
the Office of Specia Counsel has concluded the Guard' s support was entirely in accordance with law

and regulation.

“4The National Guard relied upon both NGR 500-1 and NGR 500-2, National Guard
Counterdrug Support to Law Enforcement Agencies, Military Support to Civil Authorities to provide
the support it did to the law enforcement agencies. Moreover, two versions of NGR 500-2 were used
with the latter taking effect March 1, 1993.

45See NGR 500-2 dated October 1, 1992 at paragraph B-4 in Appendix B.
“6See NGR 500-2 dated October 1, 1992 at paragraph B-5 in Appendix B.
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The Office of Specid Counsel has concluded that the dlegation that Nationd Guard
helicopter crews fired at the Davidians on February 28 iswithout merit. Interviews with each of the
crew members indicate that the Davidiansfired a the helicopters but that the helicopter crews did not
return fire. Ingtead, the crews immediately terminated the mission and landed their aircraft.

(f) Procedural and Administrative Issues. The Army conditions the loan of
equipment on the execution of aloan agreement prior to delivery of the equipment. With respect to the
equipment provided by the Army at Ft. Hood to the FBI after the February 28 ATF operation, the
Army did not execute the lease agreement until June 30, 1993. The Office of Specid Counsdl
congdersthis delay to be a procedural matter requiring no further action or investigation.

In addition, there has been extensive prior investigation into the issue of whether ATF
fabricated information concerning drug use and production by the Davidiansin order to obtain military
support of the counter-drug resources of the active duty armed forces and the Nationd Guard in
preparation for the origina raid on the complex, with sharply conflicting concdlusons*’ Theissueis
relevant to the charter of the Office of Specid Counsdl if the lack of adrug nexus would have

precluded otherwise permissible activity of the armed forces of the United States.®® It isimportant to

“"Thereisno legd standard for how strong the drug nexus needs to be in order to obtain
military support. Clearly there was some investigation by ATF into possible drug activity et the
complex, and ATF sought some assstance from the United States Drug Enforcement Administration
(“DEA"). Moreover, there is no requirement that the military independently investigate the accuracy of
the drug nexus aleged by alaw enforcement agency soliciting military support.

“8The issue of adrug nexus aso goes to the question of whether the active duty military and
National Guard had to be reimbursed for providing support to law enforcement agencies. If thereisa
drug nexus, then support provided by the armed forces premised on that drug nexus does not have to
be reimbursed. See the National Defense Authorization Act of 1991, P.L. 101-510, div. A. Title 10 §
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note that the vast mgority of military support provided at Waco was not premised on any alleged drug
nexus. Only the limited training provided to the ATF by ODA 381 before February 28 and some of
the National Guard support were based on the drug allegations. None of the support provided by the
active duty military to the FBI from February 28 through April 19, 1993 was in any way dependent on
drug dlegations. Thus, the drug nexusis avery minor issue with respect to thisinvestigation.

Although the Office of Specid Counsd did not extengvely investigate the basis for
ATF s assartion that there was a drug nexus, there is some evidence prior to February 28, 1993,
connecting “drug activity” with the complex which could form the bass of a drug nexus (athough
ultimately federal agents found no evidence of illegdl drugs at the complex).*® Even if there had been no
such nexus, the Office of Specid Counsel has concluded that law enforcement agencies could have
obtained the same leved of support from the armed forces. While ATF would not have been permitted
to make use of the counter-drug adminigtrative resources of JTF-6 had there not been a drug nexus, the
active duty military could have provided virtualy the same support through other means even without a

drug nexus. Similarly, the Nationa Guard could have supported law enforcement in the manner it did

1004, November 5, 1990, 104 Stat. 1485 and 32 U.S.C. 8112. In the case of Waco, the vast
majority of costs were reimbursed, and the issue of reimbursement was accurately addressed in the
Report of the General Accounting Office of August 1999. Therefore, the Office of Specid Counsd did
not re-investigate this matter.

“9The apparent drug nexus included four prior drug arrests and one drug conviction of
Davidians, a*“hot spot” detected in the complex during the Guard' s surveillance flights which
purportedly was an indicator of an active methamphetamine lab, and the aleged presence of a
methamphetamine lab at the complex in the late 1980's. However, others have noted that there was no
evidence of active use of drugs a the complex in 1993 and that Koresh had dlegedly removed the
methamphetamine lab when he took control of the Davidian group.
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without a drug nexus, dthough obtaining such support may have been somewhat difficult under the
relevant law and regulations® Regardless of the level of drug nexus present, therefore, the Office of
Specid Counsd has concluded that the active duty military and Nationa Guard lawfully provided their
support.

In sum, the armed forces conducted themselves properly and commendably at Waco.
The Office of Specid Counsd will provide additional documentary and legd support for its andys's of

the military issue in its Find Report.

5. Did any employee of the United States make or allow others to make false or
misleading statements, or withhold evidence or information from any
individual or entity entitled to receive it, or destroy, alter, or suppress evidence
or information relative to the events occurring at the Branch Davidian
complex on April 19, 19937
Attorney Generd Reno gave the Specid Counsel a broad mandate to investigate

whether employees of the United States covered up materid information concerning the government’s
actions at Waco on April 19, 1993. Public concerns about a potential coverup stemmed principaly
from severd reveaionsin August and September of 1999: (1) that the FBI had fired pyrotechnic tear
gas rounds on April 19, 1993, contrary to the repeated public denids of the FBI and Department of

Justice for over sx years; (2) that a previoudy undisclosed FLIR video recorded during the early

*9If there were no drug nexus, dl of the Nationa Guard’ s support would have been provided
under NGR 500-1. Obtaining the same support may have been difficult (but not illegd) because some
of the support such as surveillance flightsis not directly addressed in NGR 500-1, asit isin NGR 500
2.
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morning of April 19, 1993, contained confirmation that the FBI fired such pyrotechnic tear gas rounds;
and (3) that the 49" page of akey FBI lab report, which indicated that a shell from one of the
pyrotechnic tear gas rounds was found near the Branch Davidian complex after April 19, 1993, was
omitted from the document production made to Congress prior to the 1995 hearings®> The Office of
Specid Counsd, therefore, focused its coverup investigation on determining whether employees of the
FBI or Department of Justice deliberately concedled the FBI’ s use of pyrotechnic tear gas rounds from
Congress, the courts, counsd for the Davidians, and the American public. While the Specid Counsd’s
investigation of this question is not yet complete, the Office has made substantia progress toward
resolving this question. To the extent it is appropriate to reved publicly, the status of the coverup
investigation into the use of pyrotechnic tear gas roundsiis discussed below.

Conggtent with its mandate, the Office of Specia Counsel dso pursued numerous other
coverup alegations and leads ranging from incons stencies among witnesses' accounts, to claims of
broad government-wide conspiracies to cover up activities that occurred a Waco other than the firing
of the pyrotechnic tear gasrounds. None of these allegations resulted in any credible evidence of
misconduct by any government employee. To the extent that any of these issues merit public
discussion, they will be covered in the Special Counsdl’s Final Report. Three of these issues, however,
have generated significant public concern, and the Specid Counsdl therefore fedlsit is gppropriate to

put these concernsto rest in this Interim Report. Theseissues are: (1) whether the FBI deceived

IThere was also substantial public concern over the revelation that military Specia Forces
personnd had been present at Waco and were aleged to have participated in the operation. The
Office of Specid Counsd has definitively laid to rest the dlegations concerning the activities of the
military Specia Forces, as previoudy discussed in Section 4 above.
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Attorney General Reno about the conditions in the complex and the status of negotiations prior to her
goprova of the tear gas plan; (2) whether any FBI employee intentiondly removed audio from the
FLIR tape recorded by the FBI Nightstalker aircraft from 10:42 am. until 12:26 p.m. on April 19; and
(3) whether the FBI commanders at Waco lied to Congressin 1995 and to the Office of Specid
Counsel when they dtated that they ordered a CEV to penetrate the complex on April 19 in order to
create escape routes for the Davidians and deliver tear gas. As described below, the Specid Counsdl
has concluded that: (1) the FBI did not deceive Attorney General Reno prior to her gpprova of the tear
gas plan; (2) the FBI did not remove the sound or otherwise dter the FLIR tape covering the period
10:42 am. to 12:26 p.m.; and (3) the FBI commanders were truthful in their testimony about the

purpose for breaching the complex.

(a) Did government officials intentionally conceal the FBI’ s use of pyrotechnic tear gas
rounds from Congress, the courts, counsel for the Davidians, and others from April 1993 until
August 1999? Asdetalled earlier, the FBI fired three pyrotechnic tear gas rounds a the concrete
congtruction pit outside the main structure of the complex shortly after 8:00 am. on April 19, 1993.
The firing of these rounds neither started nor contributed to the spread of the fire that consumed the
complex four hours later. However, until August of 1999, FBI and Department of Justice officids
repeatedly denied that the FBI had used any such device during the tear gassing operation. These
satements were false, and the failure to acknowledge the use of pyrotechnic tear gas rounds for more

than Sx years has greatly undermined public confidence in government.
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The Specid Counsdl has investigated whether these fal se statements resulted from an
intentiona coverup, the negligent processing of evidence, or a series of unfortunate miscommunications
and lack of communication among Department of Justice and FBI officids. While the Specid Counsdl
has made substantia progress toward resolving this question, the investigation into this metter is
ongoing.

However, the Specia Counsd fedsthat it is gopropriate at thistime to (i) define the
issue with specificity, (ii) note the mideading statements and missing evidence that are the subject of the
investigation; and (iii) state the status of the “coverup” investigation.

(i) Terminology Issues. Whether or not there was a coverup isin many respects dependent

upon nuances in terminology. Thefirst issue relates to the difference between * pyrotechnic” and *non-
pyrotechnic” tear gasrounds. In March and early April of 1993, as the FBI developed itstear gassing
plan, severd people-from the FBI, the Department of Justice, and the military— raised the concern that
the gassing operation could cause afire. Throughout consideration of the plan, the FBI gaveits
assurances to anyone who asked that the tear gas would be ddlivered through non-pyrotechnic means,
meaning that the tear gas would not be spread with a charge that burns. However, the plan approved
by Attorney Generd Reno did not use the words “pyrotechnic” or “non-pyrotechnic,” stating only that
the FBI wasto ddliver tear gas to the complex through booms on CEV’s or, if the Davidians fired upon
the FBI, through “ferret rounds’ fired from M-79 grenade launchers. Canisters attached to booms
gpray CS without any sort of pyrotechnic charge to effectuate the ddivery of thegas. A Ferret
projectile, aplastic bulb with fins, breaks open on impact and disperses the CSin aliquid form without

using apyrotechnic charge. While the plan authorized the use of two forms of non-pyrotechnic gas, it
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did not expresdy preclude the use of pyrotechnic means of ddivery. However, there is no dispute that
Attorney Generd Reno expresdy prohibited the use of pyrotechnics during her discussions of the plan
with the FBI.

Further complicating the issue is that the word “pyrotechnic” is often, but mistakenly,
used synonymoudy with the word “incendiary.” The purpose of an incendiary deviceisto cause afire.
Technicaly, therefore, a pyrotechnic tear gas round is not “incendiary.” Pyrotechnic tear gas rounds
can cause afire under certain circumstances, but they are not designed to do so and are, therefore,
non-incendiary. Statements that the FBI did not fire “incendiary” devices at Waco on April 19 are,
therefore, technicaly true, but could be mideading.

Further till, HRT commander Rogers, who authorized the use of the pyrotechnic
rounds, asserted that the prohibition againgt pyrotechnics gpplied only to the introduction of gas at the
living quarters of the Davidians, and did not gpply to the concrete congtruction pit 75 feet from the living
area of the complex. Attorney General Reno believes her exact words prohibited pyrotechnics “at the
compound,” which in her mind included the concrete congtruction pit. However, she hasfully
acknowledged that there was no discussion of what the “compound” was, and that others might not
have understood the concrete construction pit to be part of the “compound.” Attorney Generd Reno
had the impression that the FBI would not use pyrotechnic devices during any phase of the operation,
but Rogers did not share that belief, so there was no meseting of the minds.

This Stuation creates semantic difficulties in determining whether the FBI or Department
of Justice covered up the FBI’ s use of pyrotechnic devices. Some of the statements that led the public

to believe that the FBI had not used any pyrotechnic devices on April 19 suggest only that no
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pyrotechnic devices were fired at the “ compound” and arguably do not encompass the concrete
congtruction pit. Another mideading statement, contained in a Department of Justice report on Waco,
dates that the FBI used only “non-incendiary” devices a Waco, which is, again, technicdly true
because pyrotechnic tear gas rounds are not incendiary, athough some government personnel used the
terms “ pyrotechnic” and “incendiary” interchangeebly.

Theissueis even further complicated by the various dternative names given to
pyrotechnic tear gasrounds. In addition to the officia designation of XM651E1 and abbreviated
designation of M651, pyrotechnic tear gas rounds have been commonly referred to as “military
rounds.” At least one FBI agent dlegedly referred to them as* cupcake rounds.” Some government
employees have used the term * bubblehead” during the past seven years to describe the appearance of
pyrotechnic tear gas projectiles. Much of the documentary and testimonid evidence from 1993 and
1994 confirming that the FBI fired three pyrotechnic rounds a Waco on April 19 makes no mention of
the word “pyrotechnic,” but rather refersto M651 casings, military rounds, cupcake rounds, or
bubbleheads. Some individuas with access to this information, who nonetheless failed to inform
Congress, the public, or the courts that the FBI used the pyrotechnic gas rounds, have told the Office of
Specid Counsd that they did not understand that military tear gas rounds, bubbleheads, or cupcake
rounds were pyrotechnic.

(i) The Mideading Statements and Missing Evidence. The following trail of public Satements

led the American people to believe that the FBI had not used pyrotechnic tear gas rounds on April 19,
1993. Immediately following the fire, FBI Specid Agent-in-Charge and spokesperson Robert Ricks

dtated at a press conference that the FBI had not used any pyrotechnic devices during the entire tear
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gassing operation. In aprepared statement, Ricks stated, “the gas used was non-pyrotechnic; CS gas
which does not cause aspark or flame. Also the delivery system utilized is non-pyrotechnic.” Inthis
same satement, Ricks later sated, “there was no gas being inserted into the building at the time of the
fire. No pyrotechnicswereused a any time.” A few days later, Attorney Generd Reno told Congress
that in discussions prior to her gpprova of the plan she “asked for and received assurances that the gas
and its means of use were not pyrotechnic.” Director Sessons told the same congressiona committee
that a critica factor in the FBI’ s choice of CS gas was that it “can be used without pyrotechnics” The
“Report to the Deputy Attorney Generd on the Events at Waco, Texas February 28 to April 19, 1993”
(the “ Scruggs Report”) issued by the Department of Justice on October 8, 1993, tated that “a
nationally recognized team of arson experts has dso concluded thet ... the gas delivery systems that the
FBI used were completely nonincendiary.”

During the preparation for the criminal prosecution of the Davidiansin 1994, athough
HRT witnesses had told prosecutors that the FBI had fired “ military rounds,” “cupcake rounds’ and
“bubbleheads,” (and the prosecutors and paralegd’ s notes include the term “incendiary” to describe
the rounds), prosecutors formally advised the defense counsdl that there was “no evidence government
agents fired gunshots on April 19, 1993 other than ferret tear gas rounds.” (Emphasis supplied.)
Under the case of Brady v. Maryland, prosecutors are required to provide the defense with
exculpatory evidence, and, even though the question of who started the fire was an issue in the case, the
prosecutors failed to disclose in their Brady submission to the defense the FBI’ s use of the pyrotechnic

tear gas rounds.
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During the joint hearings in 1995 by the House Committee on Government Reform and
Oversght and the Committee on the Judiciary, the Committees issued a request for documents to the
Department of Judtice, specificdly asking for “alisting of dl pyrotechnic and incendiary devices’ used at
the Davidian complex. The Department of Justice provided no such ligt in its response to Congress.
Rather, Department of Justice employee Richard Scruggs has acknowledged that during severd
informal briefings he told members of the Committees that the FBI used no pyrotechnic devices at
Waco on April 19, 1993. Additiondly, amember of the crimina trid prosecution team, Ray Jahn,
submitted a written statement to the Committees stating that the FBI fired nothing on April 19 “other
than the non-lethal ferret rounds which carried the CS gas” He has admitted that this statement isfase
but clams that he was merely “negligent” in not disclosing that rounds other than Ferret rounds had
been used.

Severd internd Department of Justice and FBI documents demonstrate how some of
these incorrect statements to Congress originated. In preparation for its response to the congressonal
request for documents, Scruggs received a memo in June of 1995 from FBI headquarters staff
specificaly stating that “there were no incendiary or pyrotechnic devices used againgt the Branch
Davidianson 4/19/93.” The Department of Justice later assembled a briefing book for Attorney
Generd Reno which included a section on the flammability of CS gas. It concluded “[p]yrotechnic
rounds are not used by the FBI.”

During the pre-trid phase of the civil lawsuit filed againg the United States, counsd for
the Davidians and their families filed the affidavit of an expert who received information from a Davidian

attorney, Kirk Lyons, that a round referred to as a“bubblehead” was fired at the complex on April 19.
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The expert noted that “military pyrotechnic munitions’ may have been used by the FBI againgt the
Davidians. Later, after more evidence of the use of such around was advanced by the Davidians, the
civil trid team filed a pleading incorrectly implying that the Davidians had fired a pyrotechnic round at
the FBI.

Adding to the concerns raised by this series of mideading satementsis that, to this day,
no one can locate any of the three expended pyrotechnic tear gas projectiles, and no one has located
two of the three shells. An FBI explosves expert hastold the Office of Specia Counsel that he saw
two military tear gas projectiles on April 20, 1993, lying next to the concrete construction pit, and on
April 30 a photographer photographed the third projectile which had been marked for evidence
collection by a Texas Department of Public Safety highway patrolman. One of the Texas Rangers who
was on the scene recalls collecting one expended shell, and discussing the shell with an FBI agent, who
sad he would have it examined, and later confirmed that it was a military tear gas shell. Thisshell
casing isthe only onein evidence. In addition, an FBI lab report detailing some of the evidence
contains areference only to this one M651 casing.

Equdly disconcerting isthe fallure of the FBI to release, until September 1999, the
early morning FLIR tape on which HRT commander Rogers is heard authorizing the firing of the military
tear gas rounds. On the same tape, gpproximately 18 minutes later, the Charlie Team reports thet the
military rounds had bounced off the concrete congtruction pit. The FBI emphaticaly denied for years
preceding its release that any such early morning FLIR tape existed, raising concernsthat this FLIR
tape remained undisclosed precisaly because it contained independent confirmation that the FBI fired

pyrotechnic tear gas rounds on April 19.
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Findly, in September of 1999, the Department of Justice acknowledged that, in 1995,
it produced to Congress an incomplete, 48-page version of the 49-page FBI evidentiary |aboratory
report. The missing 49th page of the report discloses that a 40 millimeter military tear gas shdll was
recovered a the Branch Davidian complex.

Congdering the large number of mideading satements and omissions, aswell asthe
missing physicad evidence, it would appesar that there was a coverup. However, there are countervailing
condderations. Firg, dl entities which received mideading information— Congress, the courts and
counsd for the Davidians— concurrently received other information indicating thet the FBI had in fact
fired pyrotechnic rounds at Waco. For example, despite the mideading testimony cited above,
Congress acknowledged that it received in 1995 severd documents that referred to the use of “military
rounds’ by the FBI at Waco. Similarly, while the prosecutors did not make affirmative disclosure of
the pyrotechnic roundsin their Brady v. Maryland submission to the Davidians, on December 15,
1993, counsd for the Davidiansin the crimind trid received from Assstant United States Attorney
LeRoy Jahn the FBI laboratory report that contains the reference to the military tear gas shell and the
photograph of the projectile. Further ill, some of the lawyers for the Davidians in the civil suit
received the FBI lab report, the photograph, and notes from the preparation for the earlier crimind trid
in which the Department of Justice tria team made reference to “military rounds’ and “bubbleheads.”

(i) Status of the invedtigation into a possible coverup. The Office of Specid Counsdl has

resolved severa issues concerning its coverup investigation. With respect to other issues, the

investigation isongoing. Below isthe gatus of each issue.
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A. Statements of the Attorney General. The Office of Specia Counsel has concluded

that Attorney General Reno did not knowingly cover up the use of pyrotechnic tear gas rounds by the
FBI. The evidenceisoverwheming that, prior to the execution of the gassing plan, she sought and
received assurances from the FBI that it would not use pyrotechnic tear gasrounds. The evidenceis
equaly conclusive that the briefing materias and other information she received after the fact stated that
the FBI had not used pyrotechnic tear gas rounds at Waco. Any misstatement that she made was
inadvertent and occurred after diligent efforts on her part to learn the truth. The Office of Specid
Counsd has completed itsinvestigation of Attorney Generd Reno, found her to be without direct fault
for any fdse satements that she may have made, and will not pursue any action againg her.

B. FBI Statementsin 1993. The Office of Specid Counsd has dso concluded that

FBI Director Sessions did not knowingly midead Congress in 1993 regarding the FBI’ s use of
pyrotechnics at Waco. Director Sessons statement that CS gas was chosen because it could be used
without pyrotechnicswas true. He smply did not know that three pyrotechnic military tear gas rounds
had aso been used on the morning of April 19. Smilarly, when Ricks gave his press briefing
immediately after the fire, he did not know that any pyrotechnic tear gas rounds had been used. The
FBI’s plan clearly called only for the use of Ferret tear gas rounds which are non-pyrotechnic, and no
one had told Ricks that the HRT had used pyrotechnic tear gas rounds that morning.

C. The Scrugos Report and Investigation. As stated earlier, in 1993, ateam of

Department of Justice lawyers and FBI investigators, led by Richard Scruggs, issued areport on the
events at Waco. Although they did not investigate the issue of pyrotechnics, the Scruggs Report

indicated that the tear gas used by the FBI at Waco was “non-incendiary.” Members of the Scruggs
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team went into the project with the assumption that the FBI had done nothing wrong. Former Deputy
Attorney Generd Philip Heymann, who oversaw the entire project, agreed. Therefore, the Scruggs
team did not even ask witnesses about the use of pyrotechnic rounds. During interviews of the HRT
Charlie Team, the Scruggs investigators failed to ask about the different types of munitionsfired on
April 19. Even s0, one witnesstold the investigators that he had heard radio transmissions about the
use of a“military round” on April 19. The Scruggs team attributed no sgnificance to this term, and did
not pursue the matter. The Scruggs team was dso aware of the video Waco: The Big Lie, produced
by Linda Thompson, which contains news footage of “smoke’ risng from the concrete congtruction pit.
The film dleges that this“smoke’ is evidence that the FBI sarted thefire. Even though the Scruggs
Report discusses the cause of the fire, the Scruggs team never investigated the origin of this“smoke,”
which was actudly tear gas emanating from a pyrotechnic military tear gasround. Lastly, Scruggs FBI
investigators had access to the FBI’ s photaos, including the photo depicting a cloud of “smoke’ risng
from the area of the concrete congtruction pit and the photo of the military tear gas round in the field.

The failure of the Scruggs team to discover and report that the FBI used pyrotechnic
tear gas rounds was the result of initiating the investigation with the assumption that the FBI had done
nothing wrong, was incong stent with the responsbility to conduct a thorough and complete
investigation, and was clearly negligent.

D. The FBI Hosage Rescue Team. In November 1993, the crimind trid team

prosecuting the Davidians interviewed members of the HRT at Quantico, Virginia Those who knew of
the use of the military tear gas rounds, including HRT commander Rogers, admitted openly to the

crimind trid team that the FBI had fired the military tear gas rounds & the concrete congtruction pit on
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April 19. In addition, HRT agent Robert Hickey acknowledged the use of the military tear gas rounds
and their capacity to dart afire in amemorandum to an FBI lawyer in February 1996. HRT members
candidly admitted to the Office of Specid Counsd that they had used these rounds. There was clearly
no attempt on their part to conced the use of military tear gas rounds.

HRT commander Rogers did, however, St slently behind Attorney Generd Reno when
she testified to Congressin April 1993 that she had sought and received assurances that the gas and its
means of ddivery would be non-pyrotechnic. Rogers clams that he was not paying atention and did
not even hear her when she made this statement, and Attorney General Reno notes that her statement
was technicaly true because she sought and received the assurances befor e the operation. Smilarly,
Rogers attended the 1993 testimony of FBI Director Sessons, and did not correct mismpressions |eft
by Sessons statement that the FBI had chosen CS gas because it could be ddivered without
pyrotechnics. Rogers failure to correct the mideading implications of the testimony of Attorney
Genera Reno and Director Sessions was a significant omission that contributed to the public perception
of acoverup and that permitted afase impression to persst for severa years. Rogers attended the
congressiond hearings precisdy to ensure that Congress was provided with accurate information.

Instead, in the terms of the Attorney Generad’s Order to the Specid Counsdl, Rogers “alow[ed] others

53



to make. . . mideading satements.”®? The Office of Speciad Counsd, however, will not pursue any
further investigation of Rogers or any member of the HRT.

E. The 1995 Congressiond Hearings. Attorneys from the Department of Justice who

produced documents to the United States House of Representatives Committee on Government
Reform and Oversght and the Committee on the Judiciary in advance of the 1995 hearings have come
under public scrutiny for producing the FBI laboratory report containing the reference to the military
tear gas round without the 49" page, which contains the relevant reference. In fact, however, while one
copy of the report did not contain the 49" page, the Committees were provided with at least two
copies of the lab report in 1995 which did contain the 49" page. The Office of Specid Counsdl easily
located these complete copies of the lab report a the Committees’ offices when it reviewed the
Committees copy of the 1995 Department of Justice document production. The Department of Justice
document production to the Committees aso included several other documents that referred to the use
of the military tear gas rounds, including the crimind tria team’ s witness summary chart and interview
notes. The Specid Counsd has concluded that the missing page on one copy of the lab report
provided to the Committeesiis attributable to an innocent photocopying error and the Office of Specid

Counsd will not pursue the matter further.

52Neverthdess, the Office of Specid Counsd has determined that Rogers conduct did not
condtitute a prosecutable offense. The statements of Attorney Genera Reno and of Director Sessons
were technicaly true, he did not have alegal obligation to ensure the accuracy of another person’s
testimony, and it isimpossible to prove that Rogers actualy heard and comprehended the Attorney
Generd’ s or Director’s satements. Even if there were sufficient proof to prosecute him, which clearly
thereis not, the statute of limitations expired in 1998.
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The Office of Specid Counsd has dso investigated the origins of certain internd
Department of Justice and FBI documents generated in connection with the 1995 hearings. As
mentioned above, in preparation for those hearings, the Department of Justice prepared briefing
materias on issues that the Department of Justice expected Congress to raise during the hearings,
including the safety and flammability of the CS gas. Severd of those documents incorrectly state that
the means of delivery of the CS gas at Waco was not pyrotechnic. Also, in response to Congress
request for documents concerning pyrotechnic devices used on April 19, 1993, the FBI indicated to the
Department of Justice that it used no such devices. The investigation of the Office of Specia Counsd
has focused on whether the misstatements in the documents were the product of any intentiona
wrongdoing. The Office of Specia Counsd continues to investigate this matter and declinesto
comment further & thistime,

F. Missng Physcd Evidence. The Office of Specid Counsd has investigated why the

three military projectiles and two of the shells are not among the thousands of pounds of physica
evidence stored at Waco. The Office of Specid Counsdl has developed information concerning this
issue, but has not reached definitive conclusons and declines to comment further at thistime, other than
to Sate that the investigation continues.

G. Crimind Trid Team Thereis no doubt that, in November 1993, FBI HRT

members told severd members of the crimind trid team that the HRT had fired military tear gas rounds
at the concrete congtruction pit on April 19, 1993. Notes from the meetings and from trial preparation
materids refer to “military rounds,” a“bubblehead” and “cupcake rounds,” and two separate sets of

notes describe the rounds as “incendiary.” The crimind trid team did not include information about the
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pyrotechnic tear gas rounds in its Brady submission to the defendants, and instead told the defense
lawyers the FBI only shot “nonlethd ferret rounds.” This pleading was prepared by Assstant United
States Attorney LeRoy Jahn and was sgned by the leader of the trid team, Assstant United States
Attorney Ray Jahn. Ray Jahn dso submitted awritten statement to Congress in 1995 where he again
dated that the FBI had only fired “nonletha ferret rounds” Ray Jahn admitted to the Office of Specid
Counsd that he had learned in November 1993 that a“penetrator round” had been fired at the
concrete congruction pit on April 19. He damsthat he was only “negligent” in not disclosing thisto
the crimina defense attorneys and to Congress. The Office of Specid Counsd is il investigating
whether the crimind tria team intentionally concedled HRT’ s use of pyrotechnic tear gas rounds from
counsd for the Davidians and from Congress.

H. Civil Trid Team In February 1996, an HRT member told an FBI attorney,

Jacqueline Brown, about the use of military rounds and their potentia for causing fires. The Office of
Specid Counsd has devoted several months and cong derable resources to determining why the
responsible government officias did not disclose this information in the civil case or to the public until
August of 1999. The short answer is the behavior of one FBI attorney.

In January 1996, Marie Hagen, the Department of Justice attorney responsible for the
defense of the civil case, asked Jacquedine Brown, the FBI attorney assigned to the case, for hepin
responding to adeclaration filed by an expert for the Branch Davidians and their families who aleged
that the HRT had fired “a least one ‘military round’ in an effort to penetrate the construction pit.”
Brown faxed the declaration to the FBI chemica agent specidist. The declaration was aso provided to

HRT Speciad Agent Robert Hickey who discussed the particular areas of concern with Brown. On
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February 15, 1996, Hickey drafted a memorandum to Brown which clearly stated that the HRT had
fired two or three military tear gas rounds at the “underground shdter” early in the morning and
explained that these rounds could not be used el sewhere in the complex “ due to their potentia for
cauang fire” Brown received a draft of the memorandum on February 16, discussed it with Hickey,
and made notations regarding this key passage on her copy of the memorandum.

The Department of Justice did not specificaly respond to the plaintiffs expert’'s
alegations regarding the military roundsin February 1996. In 1997, counsd for the Branch Davidians
and their familiesfiled a supplementa declaration by the same expert which raiterated the dlegeation that
the government had fired pyrotechnic tear gas rounds on April 19, 1993. Again, the Department of
Justice did not respond factudly to the dlegation. When the issue was again briefed in 1998, however,
Hagen sgned a pleading which gated in afootnote that:

The degree to which plaintiff’ s expert tesimony is based on speculationis

demonstrated by Mr. Sherrow’ s conclusion that the 40 mm ordnance

found within the compound “ probably was fired by the U.S.” because “it

could befired only from amilitary wegpon and civilian possession of

these wegpons is severdly redtricted.” This statement is extraordinary in

that it ignoresthe virtud arsend gathered by the Davidians, including two

50 caliber anti-tank guns.

While thisfootnote is not technicdly false, it ismideading in that it falls to acknowledge thet the HRT
did fire military tear gasrounds on April 19. Brown briefly reviewed this pleading before it was filed.

The key question is whether Brown told Hagen or anyone e se about the information

regarding military tear gas rounds contained in the Hickey memorandum. Although Brown indsted to

the Office of Specid Counsd that she gave the information regarding the use of military rounds to

Hagen and to Brown's supervisor a the FBI, the evidence indicates that she did not.
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Firg, the only evidence that Brown told Hagen about the Hickey memorandum is
Brown’'s own statements. Brown’s assartions are contradicted by the clear testimony of numerous
witnesses and, more importantly, by her own later satements. The Office of Specid Counsd
interviewed Brown on four different occasions during which Brown gave severd different accounts of
her actions with respect to the Hickey memorandum. Even before the gppointment of the Specid
Counsd, Brown asserted to severd colleagues at the FBI that she was certain that she had faxed the
Hickey memorandum to Hagen, an assertion that was belied by the absence of afax cover sheet in her
meticuloudy documented files. In a subsequent interview with the Office of Specid Counsel, Brown
denied having said that she remembered faxing the memo to Hagen. In another interview, Brown
clamed that she had read the Hickey memorandum to Hagen word for word over the phone and that
they had discussed the memorandum and the use of military tear gasrounds in detail again in 1997 after
the Davidians filed the supplementd expert declaration. Hagen had no memory of any such
conversations, and ultimately Brown, too, conceded that she had no specific memory of talking to
Hagen about pyrotechnic military rounds before August 1999. Brown also clamed that she had
discussed the Hickey memo with her immediate supervisor, Virginia Buckles. Buckles denied that
Brown had told her about the Hickey memo, and, again, Brown ultimatdly told the Office of Specid
Counsd that she did nat, in fact, recall speaking to Buckles about the Hickey memo or the FBI’ s use of
military rounds. In short, Brown repeatedly made inconsstent, self-serving, mideading, and false
satements to the Office of Specid Counsdl. Her assertion that she told Hagen or anyone el se about

the use of military tear gas rounds at Waco therefore lacks credibility.
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Second, the documentary evidence dso indicates that Brown did not give the
information to Hagen. As stated above, neither Brown nor the Office of Specid Counse was able to
locate afax cover sheet indicating that she had faxed the Hickey memo to Hagen. Hagen' sfiles contain
no copy of the Hickey memo. In addition, Brown's“To Do” list in her cendar for February 19,
1996, contains the notation, “ Sherrow Declaration Memo to M[arie] H[agen].” Unlike some diary
entries, this“To Do” item is not checked off. Moreover, Brown placed anumber on the Hickey
memorandum which would result in its being placed in an FBI litigation file that would not be disclosed
to the Department of Justice.

It is clear that Brown lied to the Office of Specid Counsd during the course of this
investigation. Her effortsto avoid blame in this matter have wrongly and unfairly cast suspicion on
Hagen and on Brown's own superiors at the FBI. Her mideading Satements have wasted countless
hours and investigative resources. What the Office of Specid Counsel has found is one FBI attorney’s
attempt to cover up her own misconduct. While thisis reprenensible, it is not the principa focus of this
investigation. Barring additiona evidence, the Office of Specid Counsd declinesto pursue acrimina
prosecution, > but will forward the matter to the appropriate State Bar Association and to the FBI
Office of Professona Responsbility for appropriate action.

|. Undisclosed Morning FLIR. Until September 1999, the government repeatedly

denied the existence of the early morning FLIR tape which contains the audio of HRT commander

%3As mitigating facts, the Office of Speciad Counsd notes that Brown did not destroy copies of
the memorandum, and instead kept at least three copiesin FBI files. Nor did she ask Hickey to change
his statements about the use of military rounds. Indeed, Brown's diary entry could indicate that she did
intend to give the information to Hagen, but smply failed to do so.
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Rogers authorizing the firing of the military tear gas rounds and the Charlie Team reporting thet the
military tear gas rounds bounced off the concrete construction pit. In responding to numerous Freedom
of Information Act requests after 1993, the government denied that any FLIR tapes existed from April
19, 1993, prior to 10:42 am. However, in early September 1999, after the press ran stories about the
use of the pyrotechnic tear gas rounds, government officias located early morning FLIR tapes among
materiasin the custody of the HRT and the FBI’s Aviation and Specid Operations Unit. The Office of
Specid Counsd continues to investigate the issue of the early morning FLIR tapes and declinesto

comment further a thistime.

(b) The FBI did not mislead Attorney General Reno in order to persuade her to
approve thetear gas plan. The Office of Specid Counsd investigated alegations that the FBI mided
Attorney Generd Reno about the conditionsin the complex and the status of negotiations in order to
convince her to gpprove the tear gas plan. These dlegations are entirely basdess. The Office of
Specid Counsd hasinterviewed dl of the witnesses who attended meetings with Attorney Generd
Reno during the days prior to her gpprova of the plan and has reviewed the documents that were
provided to her and her saff. The FBI briefed Attorney Generd Reno fully and fairly on the conditions
at Waco. The FBI provided her dl of the information that she requested, and the FBI diligently
followed up on the questions that sheraised. Indeed, Attorney Genera Reno maintained during her
interview with the Special Counsel that she was apprised of dl materid facts, and the evidence confirms

that she was.
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(c) The FBI did not alter the FLIR video. The FLIR tape recorded by the FBI
Nightstalker aircraft from 10:42 am. to 12:16 p.m. on April 19, 1993, does not contain audio.
Attorneysfor the Branch Davidians and their families cdlamed that the FBI removed the audio in the
weeks following the fire in order to hide radio communications among the FBI commanders. This
alegation took on greeter credibility with the discovery of undated handwritten notes that the Office of
Specid Counsd removed from the office of an FBI attorney. The notesread in part: “the originds had
audio on them but when copies were made by FBI HQ, the audio portion was removed.”

To investigate this dlegation, the Office of Specia Counsd had an accomplished audio
and video dteration expert conduct a detailed examination of the origind FLIR tape. The expert
determined that the FLIR tape was recorded in a depth modulated form, meaning that the audio and
video sgnas were intermixed during recording. In this mode of recording, it is not possible to delete
the audio from the video tape without dso deleting the origina video. The expert concluded that,
athough the entire FLIR tape for the period 10:42 am. to 12:16 p.m. contains no audio (and video is
off for five minutes and 41 seconds of the tape), no one dtered the FLIR tape. Instead, the expert
believesit is probable that the crew of the Nightstalker smply failed to activate the audio. This
conclusion is buttressed by an audio transmission from the preceding flight of the Nightstalker which
indicates that the operator turned off the audio recorder at the conclusion of that flight.

The Office of Specid Counsd bdieves this expert andyss completely resolvesthe
issue and concludes there was no dteration of the late morning FLIR. The Office of Specid Counsd

will provide an expert report of thisissueinits Find Report.
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(d) The FBI commanders did not mislead Congress about their reasons for ordering the
CEV to breach the gymnasium area of the complex in order to facilitate the introduction of tear
gas. The Office of Specid Counsd investigated whether the FBI on-scene commander Jamar and
HRT commander Rogers were truthful when they testified before Congress that they ordered CEV-3
to breach the gymnasium to clear a path to the base of the tower of the complex for tear gas insertion.
Jamar aso testified that he wanted to create escape routes for the Davidians. Members of Congress
and others have charged that the destruction of the gymnasium was an effort to harm the Davidians or
to dismantle the building prematurely.

Rogers and Jamar provided the Office of Specid Counsd the same explanation they
had provided to Congress. Ther statements were fully supported by dl of the other agentsinvolved in
this aspect of the April 19 operation. These agents confirmed that: (1) earlier in the day, Rogers and
Jamar had expressed a desire to create escape routes for the Davidians; (2) Rogersinstructed CEV-3
to breach the gymnasium in order to get close enough to the tower to permit the insertion of tear ges,
and (3) Jamar and Rogers never indicated an intent to dismantle the complex or to harm the Davidians.
Further support for the credibility of the agents satementsis that one of the two HRT agentsin CEV-3
had told FBI investigators about Rogers ingtructions to make a path to the base of the tower only 24
hours after the fire a Waco— long before the propriety of their activities at the gymnasum came into
question.

In addition to the statements of the agents, one of the logs kept on April 19 hasa
gpecific entry at 10:57 am. which fully supports the statements that CEV -3 was attempting to creste a

path to the base of the tower for tear gasinsertion. It States:
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HRT-1 directs ddlivery to base of the tower— Black.
“HRT-1" refersto HRT commander Rogers. “Black” refersto the back side of the complex, where
the gymnasium was located.

The FLIR video which recorded dmost the entire activity of CEV-3 a the gymnasium
aso provides very sgnificant evidence. While the video clearly shows the collgpse of the gymnasium, it
also supports the agents' statements that they were attempting to create a path to the tower. CEV-3
made itsfirst penetration of the gymnasum at 11:18 am. Between 11:18 am. and 11:.27 am., CEV-3
made nine successive penetrations into the gymnasum. Each penetration was into the same opening
and towards the tower. After the ninth penetration, when the gymnasium roof began to collapse, the
driver of CEV-3 continued to attempt to penetrate the gymnasium, till aimed toward the tower.>* If
the intent had been to dismantle the gymnasium, there were both safer and quicker means to accomplish
that result. In fact, HRT had a CEV with a blade specificdly equipped to dismantle the Sructureif the
HRT s0 desired.

The Office of Specid Counsd is adso aware of a document dated June 24, 1993,
entitled “Recommendation for the Shied of Bravery for the Hostage Rescue Team,” which Sates:

At mid-morning, [the agentsin CEV-3] were given the misson of

dowly and methodicaly beginning the dismantling of the large facility

to the rear of the compound commonly caled the “gymnasium.”

Utilizing their CEV in avery ddiberate and surgica manner, they began
dismantling the gymnasum.

*Eventualy, CEV-3 did begin to penetrate the gymnasium in adirection not aimed a the
tower. However, the evidence indicates this was done because of concern of a possible threat of a
Davidian reported to be in the upper floor of the gymnasium.
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The Recommendation was submitted by Jamar and Rogers, dthough the investigation has not yet
determined whether elther of them or someone el se prepared the document. While the document
contradicts the testimony of Jamar and Rogers that the penetration of the gymnasum was for the
insertion of tear gas and the creation of escape routes, on March 3, 1994, Jamar resubmitted arevised
Recommendation in which the above-quoted |anguage was del eted.

The Office of Specid Counsd is continuing to investigate who authored the June 24,
1993 version, but the Office is confident the quoted language is Smply incorrect. The FLIR video does
not show a*“ddiberate and surgicd . . . dismantling of the gymnasum,” and the agentsin CEV-3 were
fully credible in gating that they were not given the mission to dismantle the gymnasium.

Rather, the evidence to date indicates Jamar and Rogers wanted the Davidians to exit
the complex peacefully and they tedtified truthfully as to their intent in ordering CEV-3 to breach the

gymnasum.

*x * % % % *x * * % % % *x * * * *x *x *

After interviewing 849 witnesses, reviewing two million pages of documents, examining
thousands of pounds of physicd evidence, studying thousands of photographs, listening to hundreds of
hours of audiotapes, viewing hundreds of hours of videotapes, and conducting numerous expert
andyses and tedts, the Office of Specia Counsel concludes with certainty that the government did not
dart thefire on April 19, that the government did not fire gunshots on April 19, and that the government

did not misuse its armed forces during the Waco incident. Rather, the Davidians caused the tragic loss
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of lifeon April 19. The Office of Specid Counsd has further concluded that the government did use
three pyrotechnic tear gas rounds on April 19. The use of these rounds did not start the fire, nor did it
otherwise cause harm to the Davidians.

With respect to the government’s handling of inquiries and litigation that followed April
19, 1993, the Office of Special Counsdl has concluded that certain employees of the government
concedled the FBI’ s use of pyrotechnic tear gas rounds at the concrete construction pit on April 19
from Congress, the courts, and the public. The Specid Counsd continues to investigate whether such

concedlment was intentiond and crimindly actionable.
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[11. Investigative M ethods
This Section of the Report describes the investigative methods employed by the Office
of Specid Counsd to ensure the reliability of the conclusions discussed above.

Prior to the appointment of the Specid Counsd, the executive, legidative, and judicia
branches of government had dready conducted factua inquiries concerning the events at Waco. The
Office of Specid Counsd studied the 1993 “ Report to the Deputy Attorney Generd on the Events at
Waco, Texas February 28 to April 19, 1993” (the “ Scruggs Report”); the 1993 “Fire Investigation
Report;” the 1993 “Lessons of Waco: Proposed Changesin Law Enforcement” (the *Heymann
Report™); the 1993 “Evduation of the Handling of the Branch Davidian Stand-Off in Waco, Texas by
the United States Department of Justice and the Federa Bureau of Investigation” (the “Dennis
Report”); the 1993 “Report of the Department of the Treasury on the Bureau of Alcohol, Tobacco and
Firearms Investigation of Vernon Howell dso known as David Koresh” (the “Treasury Report”); the
1999 Report by the Generd Accounting Office to the Secretary of Defense, Attorney Generd and
Secretary of the Treasury entitled “Military Assstance Provided a Branch Davidian Incident” (the
“GAO Report”); transcripts of the congressiona hearings of 1993 and 1995; the 1996 Report on the
“Invedtigation into the Activities of Federd Law Enforcement Agencies Toward the Branch Davidians’
issued by the United States House of Representatives, Committee on Government Reform and
Oversight and Committee on the Judiciary (the “House Report”); transcripts of the crimind trid of the
Davidiansin 1994; and filings and testimony in the civil suit brought by the Davidians and their families
agang the United States. While the Office of Specid Counsdl did not rely upon the findings of these

inquiries, it adopted a methodology that thoroughly tested the relevant conclusions that they reached.
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(1) Saffing. The Office of Specid Counsd has employed 74 people, including 16
attorneys, 38 investigators, and 21 support personnel. In hiring attorneys, the Specid Counsd sought a
balance of experience: prosecutorid, crimind defense, large case management, and writing experience.
The supervisory atorneysincluded Deputy Specia Counsd, Edward L. Dowd, J.>° who resigned as
the United States Attorney for the Eastern Digtrict of Missouri to serve as Senator Danforth’ s deputy.
The remaining atorneysincluded one crimind defense lawyer, three present and one former Assistant
United States Attorneys, two former judge advocates of the United States Air Force, two civil
attorneys and one former Department of Justice trid attorney.

The United States Postal Inspection Service (“USPIS’) provided most of the
investigators. The Office of Specia Counsd did not hire agents from the FBI, ATF or any other
agency implicated in the investigation. A core of 15 USPIS ingpectors assisted in all aspects of
investigative operations, and 20 ingpectors performed document and evidence review and coding. The

USPIS provided its ingpectors without seeking reimbursement from the Department of Justice for their

*Other supervisory atorneys included Chief of Staff Thomas A. Schweich, acivil litigator at
Bryan Cave LLP and writer with experience in large case management; Director of Investigative
Operations, James G. Martin, an Assstant United States Attorney specializing in public corruption
cases, and Stuart A. Levey, chief of the Washington Office, who came from the criminal defense firm
Miller, Cassdy, Larroca& Lewin LLP. Thomas E. Wack, acivil litigator at Bryan Cave LLP and
member of the American College of Trid Lawyers, served as Generd Counsd. The Office dso
retained legal scholar Geoffrey Hazard as an ethics consultant.

S6Concurrently, Mr. Dowd became a partner at the St. Lovis office of the law firm Bryan Cave
LLP.
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sdaies® Most inspectors had a least 10 years of investigative experience, many a a supervisory
level. The Office of Specid Counsd aso hired one retired USPIS Deputy Chief Inspector, aretired
gpecia agent of the Interna Revenue Service and the resident agent in charge of the U. S. Drug
Enforcement Adminigration officein St. Louis.

Support personnel included secretaries, legal assstants, a receptionist, two
adminigtrative officers and three interns. The Office of Specid Counsel aso hired contractors to assst
in matters relating to information technology.

Each employee who did not have an active government security clearance went through
abackground check conducted by the Office of Federal Investigations,® and certain employees
designated by the Office of Specid Counsdl obtained security clearances at the top secret level and
gpecid Department of Defense briefings for access to secured, compartmentaized nationa defense
information. Senator Danforth required each employee and expert to Sgn a satement in which the
employee or expert promised complete impartiaity and agreed not to communicate publicly on issues
concerning the investigation.

(2) Offices. At the outset of the investigation, Senator Danforth determined that he
would headquarter the investigation in &. Louis, Missouri, Since the witnesses were dispersed across

the country. Senator Danforth also believed that he could better conduct an impartid, unimpeded

5"The agents were under the supervision of the Director of Investigative Operations, and
Assistant Inspector In Charge Robert Stewart and Inspector In Charge Rick Bowdren.

*8Because the FBI was a subject of the investigation of the Office of Specia Counsd, the
Office did not permit the FBI to conduct the background checks.
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investigation if it were headquartered outside of Washington. However, in the interests of economy and
efficiency, Senator Danforth opened a smdler Washington office that interfaces directly with the various
federd agenciesinvolved in the investigation and handles matters concerning many witnesses who livein
the Washington, D.C. area

The Office of Specid Counsd has dso staffed asmadl office in Waco, Texas, S0 that
investigators have more direct access to the voluminous evidence stored at or near the courthouse. The
Waco office generdly houses two or three investigators who focus on reviewing the physica evidence
and obtaining information from the Texas Rangers.

(3) Document Acquisition and Control. In order to organize the large volume of
documentary evidence, the Office of Specid Counsdl assgned one lawyer, 20 agents, and a paralegd
to work on document acquisition, control, and review.

(i) ACQUISI TION. The Office of Specia Counsel established a highly structured

system for the acquistion of documentary evidence. The Office has obtained over two million pages of
documents, 27,400 photographs, 440 video tapes, 1900 audio tapes, 250 computer diskettes, and 13
computer hard drives. The Office requested documents from the Department of Justice, the FBI, the
Centrd Intelligence Agency (“CIA”), the United States Attorney’ s Office for the Western Didtrict of
Texas, ATF, the Department of Defense (including severd thousands of pages of classfied materids),
the Smithsonian Ingtitution, the White House, counsd representing the Davidians and their familiesin the
civil litigation, and severd additiona sources.

The Office of Specid Counsd asked the government entities to produce al documents

and other materias related in any way to the Waco matter. The Office of Specid Counsd dso
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reviewed the records compiled by the Texas Rangers, which the Rangers had delivered to the custody
of the United States District Court for the Western District of Texas, Waco Division.®® Initidly, the
federa agencies provided the Office of Specid Counsdl with the same documents that the agencies had
provided to the Court in the civil litigation, but this production lacked some relevant documents,
including privileged, law enforcement senditive, post-September 1999, and computer-stored
documents, among others. The Office of Specid Counsa encountered substantial resistance from
some federd agenciesto the production of some of these records.

The Department of Jugtice, for example, resisted the production of notes and records of
its attorneys that post-dated the appointment of Senator Danforth, even though it acknowledged that it
had no right to withhold privileged communications from the Office of Specid Counse (because the
Officeistechnicdly part of the Department of Justice). Furthermore, the Office of Specid Counsdl and
Department of Justice had numerous disagreements over the production of computer files, hard drives,
and emall. In addition, the Office of Specid Counsel repeatedly received assurances from the
Department of Justice that the Department of Justice had produced al hard copy documents, yet
witnesses told the Office that certain categories of documents had not been turned over to the Office.
Similarly, individud witnesses arrived at interviews with notes, videos and diaries that the Department of
Justice had never asked them to provide to the Office of Speciad Counsd.

Ultimately the parties resolved evidence production issues to the satisfaction of the

Office of Specid Counsd. However, the Office expended an unnecessarily large amount of time and

%0n August 9, 1999, Judge Smith ordered that all federal agencies and the Texas Rangers
deliver their Waco-related documents and evidence to the federal courthouse at Waco.
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resources negotiating these issues in light of the Attorney Generd’ sinitia offer of total opennessand
independence for Senator Danforth.®® On severa occasions, Deputy Attorney General Eric Holder
had to intervene to secure the cooperation of certain Department of Jugtice officias.

Having received information that led the Office to believe that there may have been
amilar omissonsin the FBI’ s production of documents, the Office of Specid Counsd (with the consent
and gpprova of FBI Director Louis Freeh) took the unprecedented step of sending eleven agents and
three attorneys to search files within the FBI’ s Office of Genera Counsdl, and obtained important
recordsin the process.

Similarly, ATF initidly ressted the production of records that ATF had promised its
agents would be kept confidentid. The parties agreed that the Office of Specia Counsd would review
those documents at ATF and copy only those relevant to the investigation. Ultimately the cooperation
of ATF was commendable.

The Office of Specid Counsel aso obtained commendable cooperation in obtaining
documents from the United States Attorney for the Eastern Didtrict of Texas, the Department of
Defense, and the counsd for the Davidians and their families. As of the date of this report, the Officeis
satisfied that it has received al documents of relevance except for certain Department of Justice e-

mails. The Department of Justice hasindicated its intent to produce these e-mails promptly. 5

®Because sheis amaterid witness, the Attorney Genera recused hersdlf from interface with
the Office of Specid Counsd, S0 she bears no persond respongility for the difficulty in obtaining
records.

®1Some individuals and agencies raised the issue of whether the Privacy Act would prohibit the
public disclosure of the evidence obtained by the Office of Specid Counsd. The Office of Specid
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(i) DOCUMENT CONTROL. Investigators for the Office of Special Counsel put

documents obtained from any source, except for classified Department of Defense documents® and
some documents from the FBI Office of Generd Counsd, into a computerized database system
established and run by Washington, D.C. based Litigation SystemsInc. (“‘LSl”). LS, which has
developed and utilized digitd litigation support technology since 1984, had previoudy worked on
numerous complex civil cases aswell as severd federd projects, including amgor case for the
Antitrugt Divison of the Department of Judtice. Ultimately, LSl assisted the Office of Specia Counsdl
in converting over two million pages of documents into an easily accessible dectronic form. Cleared
LSl personnd performed the initid document coding, entering such fields as author and date. The
Office of Specid Counsd utilized 20 experienced postal ingpectorsto review and comment upon each
document received.®® Each lawyer and investigator received mandatory training on how to search for
documents, by using specific text, words, and fields within documents. This activity proved vauable in
locating a sgnificant number of key documentsthat previous investigators and parties had not

uncovered and that would probably not have come to light were it not for the efforts of the United

Counsd and the Department of Justice agreed that Department of Justice Privacy Act experts would
determine how to comply with the Privacy Act. They determined that the public release of this Interim
Report would not violate the Act.

%2The Office of Specid Counsdl handled dlassified Department of Defense information in
accordance with Department of Defense security and storage requirements. The findings of this report
arein no way limited by the inahility of the Office of Specid Counsd to disclose certain dassified
agpects of the Department of Defense’ s activity at Waco. All such information isimmaterid to the
questions contained in the Attorney Generd’s Order.

®3This effort was led by Assistant Speciad Counsd John J. Sardar and Postal Inspector Frank
L. Graham.
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States Postal Ingpection Service document review team and the sophisticated technology provided by
LS.

(4) Physical Evidence Review. The Office of Specid Counsd conducted an
exhaudtive review of the physicd evidence that the Texas Rangers gathered from the complex after the
fire. The evidenceislocated intwo places. Firg, the physicd evidence that the Rangers believed might
be usad inlegd proceedingsis currently in 214 numbered boxes in the basement of the federd building
inWaco. Invedigators from the Office of Specid Counsd examined and photographed dl of this
evidence. They then provided alog of the evidence to each Office of Specid Counsd attorney and
investigator for review.

Second, severa thousand pounds of shell casings, fire debris, concrete, etc., which the
Department of Judtice crimind trid team did not believe would be used in legd proceedings, arein 12
large Conex containers stored two miles from the courthouse at Waco. Severd investigators with the
Office of Specid Counsd, working with the Rangers, went through these containers and found
additiond physcd evidence relevant to the investigation.

(5) Witness Interviews and Reports Asof July 17, 2000, the Office of Specid
Counsdl had interviewed 849 witnesses, including present and former employees of the Department of
Justice, the FBI, the Department of Defense, ATF, the CIA, the Texas Rangers, the Texas Department
of Public Safety, the Alabamaand Texas National Guards, the Smithsonian Indtitution, the Tarrant
County Medica Examiners Office, Davidians, fire and FLIR experts, pathologists, experts on the

religious practices and bdliefs of the Davidians, and interested third parties. The Office conducted
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follow-up interviews of 46 witnesses. In addition, the Office of Specid Counsdl reviewed statements
made by these witnesses in interviews, depositions, testimony, and Congressiond hearings.

During the first two weeks of the investigation, the Office of Specid Counsd secured
agreements with the Department of Justice, the Court, the congressional committees investigating the
Waco matter, and counsdl for the Davidians that any party interviewing any witness would afford the
Office of Specid Counsd 10 days prior notice so that the Office could interview the witness first.®
The Office wanted to interview witnesses before they were prepared for testimony before Congress or
inthe civil litigation discovery process.

The Office of Specid Counsd’s Director of Investigative Operations then determined
the order of the interviews. When an interview was scheduled, the responsible attorney or agent
posted information about the interview on acentrd board at the office, so that the entire team could
provide information to the interviewers that would assist in the interview process. Upon completion of
the interview, the agent or lawyer assgned to each interview prepared a detailed memorandum of
interview. The interviewers gave brief reports of interviews at staff meetings and distributed the
memoranda of interviews to attorneys and agents. The document team then placed the completed

memoranda of interviews on a searchable database.

®4Senator Arlen Specter, heading a subcommittee of the United States Senate Committee on
the Judiciary, agreed in aletter only to hold off on interviews for thirty days after the beginning of the
investigation, but in practice generdly provided advance notice of any interview that his aff intended to
conduct. The partiesto the civil litigation did not actualy execute a stipulation requiring 10 days notice
until March 2000, but agreed to this process from the outset and adhered to it prior to the execution of
the dtipulation.
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The Office of Specia Counsdl reviewed with severd witnesses who requested them
copies of their memoranda of interview, and alowed the witnesses to make suggestions or corrections.
The Office of Specid Counsel permitted other witnesses to go over the notes of the interview with the
agent a the end of the interview to ensure that the notes accurately recounted the witness statements.
None of the witnesses made any materia changesto the notes or memoranda reviewed by them.

(6) Expert Analysis, Field Tests, and Reports. The Office of Specid Counsd retained
expertsin the fields of arson, fire goread andysis, toxicology, chemica engineering, amaospheric gas
disperson, explosives, bdlidtics, tool mark examination, audio and video enhancement and
authentication, forensc phonetics, forensc pathology, air traffic operations, FLIR systems, and FLIR
imagary interpretation.®® The Office of Special Counsdl experts reviewed the prior work of other
experts and performed independent analyses of physicd, audio, video and photographic evidence. The
work and findings of these independent experts have been critical to the Office of Specid Counsd’s
investigation. The USPIS administered the retention and payment of experts to prevent the Department
of Judtice from obtaining ingght into the activities of the experts. The USPIS aso provided polygraph
and forensic document examination (which included both handwriting and indented writing analyss)
expertise, forensc photography, computer forensic assistance and video reformeatting and reproduction
assisance. The Fina Report of the Specid Counsd will contain the quaifications and detailed findings
of the experts.

Experts provided opinions on the following issues:

®5These experts worked under the direct supervision of Bradley J. Swenson, Assistant Special
Counse—Experts and Consultants.
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() EIRE. The Office of Specid Counsdl ingructed its fire experts to determine: (A)
whether CS or methylene chloride gas caused or contributed to the spread of the fire; (B) the effect of
ventilation on the tear gas concentration levels ingde the complex; (C) the points of origin and cause of
thefire; (D) how fast and in what manner the fire spreed; (E) whether having firefighting equipment on
the scene would have saved additiond lives, and (F) the cause of the explosion observed at 12:26 p.m.
on April 19.

(i) TOXICOLOGY. The Office of Specid Counsd tasked its two toxicologica experts

to determine whether CS or methylene chloride gas killed, incapacitated or disoriented any Davidians to
the point that they were unable to exit the complex.

(i) WEAPONSBOMB. The Office of Specid Counsdl bdligtics and tool mark experts

determined: (A) whether shell casings collected from FBI sniper positions indicated that the FBI fired
shots on April 19, and (B) whether fud cans collected from the debris contained manmade tool strike
holes. Explosives experts from Northern Irdland and the United States also analyzed debris and other
evidence to respond to dlegations that a shaped charge exploded at the complex on April 19.

(iv) PATHOLOGY. A forensc pathologist with specid expertise in sudden death due to
gunshots, exploson, and fire reviewed the origind autopsy files and independently determined the cause
of death for each Davidian who died on April 19. For each Davidian who died of a gunshot wound, the
pathologist determined the likely type of ammunition used (high versus low velocity) and, if possible, the
distance from which the weapon was discharged.

(v) ELIR. Asdated earlier, the Office of Specid Counsd retained two organizations

with FLIR expertise to andyze the 1993 FLIR data. Vector Data Systems (U.K.), Ltd. performed an
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andyds of the 1993 “flashes’ on the FLIR tape and worked jointly with the Office of Specid Counsd
and the United States Didtrict Court for the Western Didtrict of Texas to develop the protocol for and to
execute the FLIR test at Ft. Hood.®® The second expert utilized advanced enhancement techniques and
computer agorithms and andysis to determine whether the flashes on the 1993 FLIR tape were
associated with any human movement or government gunfire. In connection with the execution of the
FLIR test, the Office of Specid Counsd dso retained an air operations expert who controlled the
activity of the helicopter and fixed-wing aircraft during the test at Ft. Hood.

(vi) AUDIO/VIDEOQ. The Office of Specia Counsdl retained three expertsto analyze

audio and video tapes including the Title 111 tapes from April 16 to 19, 1993, and the FLIR tapes from
April 19, 1993. These experts reviewed the relevant tapes for dteration, erasure, and authenticity.
They dso transcribed audio tapes.

(7) Civil Proceedings. At thetimethat Attorney Generd Reno appointed Senator
Danforth and severa times thereafter, senior representatives of Department of Justice recommended that
the Office of Specid Counse seek a gtay of the civil proceedings brought by the Davidians and their
families againg the government pending the outcome of the Office of Specid Counsd investigation. The
Office of Specid Counsd rejected this recommendation because: (1) Senator Danforth did not want to
dday or deprive the Davidians of their day in court; and (2) the legd precedent for such astay was

wesk snce the investigation was not initidly crimind in nature. The Office of Specid Counsd developed

®The FLIR test would not have been possible without the direct assistance of Secretary of
Defense William S. Cohen and his gaff, and the assistance of the Right Honorable Geoffrey Hoon MP,
Secretary of State for Defence of the United Kingdom.
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early a congructive relationship with the Court that ultimately dlowed for such activities as the court-
supervised FLIR test and an effective system for the production, maintenance, and storage of evidence.
The partiesto the civil litigation agreed that the Office of Specid Counse could have ex parte
communications with the Court.5” Cooperation between the Court and the Office of Special Counsdl
has proven beneficid to the truth-seeking process.

(8) Interaction with Congress. The Office of Specid Counsd has maintained
communications with representatives of both the mgority and the minority members of the congressond
committees that have been conducting investigations of the Waco incident concurrently with the
investigation by the Office of Specid Counsdl.®® The Office of Specid Counsdl did not disclose specific
investigative facts to the congressona committees, but it did coordinate the interviews of certain
witnesses with the congressona committees. At the request of the Department of Defense, the Office of
Specid Counsd dso dlowed the disclosure to Congress of the results of the polygraph test of aformer
U. S. Army Special Forces soldier who was acting as an observer a Waco on April 19, 1993. In

addition, the Office of Specid Counse permitted several congressiona staff members to observe both

®7After the Office of Specid Counsdl proposed the joint FLIR test with the Court againg the
wishes of the Department of Justice, some Department of Justice officids made efforts to have the
Department of Justice order the Office of Specid Counsdl to cease communicating with the Court. The
Office of Specid Counsd madeit clear to the Department of Jugtice that it would not cease such
communications. The Deputy Attorney Generd agreed with the Office of Specid Counsdl that the
office could continue ex parte communications with the Court.

®8These committees were the United States Senate Committee on the Judiciary chaired by
Senator Orrin Hatch, Senator Patrick Leahy, Ranking Minority Member and its speciad subcommittee
headed by Senator Arlen Specter; and the Committee on Government Oversight and Reform of the
House of Representatives of the United States chaired by Representative Dan Burton, Representative
Henry Waxman, Ranking Minority Member.
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the FLIR test at Ft. Hood on March 19, 2000, and the review of evidence in the Conex containers at
Waco in November of 1999. The Office of Specid Counsd cooperated fully with an audit of its
financid controls by the Generad Accounting Office, the auditing arm of Congress, in April 2000.

(9) Interaction with the Department of Justice and FBI. As Senator Danforth was
the first person appointed under the new Department of Justice Special Counsdl Regulations, 28 CFR 8
600 et seq., the Office of Specid Counsd interacted frequently with the Department of Justice to
resolve issues concerning the divison of adminigrative responghility between the Office of Specid
Counsd and the Department of Justice. The Office of Specia Counsel and the Department of Justice
a0 had frequent contact concerning the Department of Justice' s compliance with investigative requests
made by the Office of Specid Counsd during the course of the investigation.

These discussions were often contentious. Employees of the Department of Justice took
the position that the Department of Justice could maintain a certain degree of control over the conduct of
the investigation, which the Office of Specid Counsd consdered improper since the Department of
Jugtice was a subject of the investigation. For example, the Department of Justice: (1) attempted to
deny the Office of Specid Counsdl access to internd documents postdating the appointment of Senator
Danforth and resisted the production of important e-mail as being too burdensome; (2) clamed to
control the power to waive the Department of Justice' s attorney-client privilege; and (3) demanded that
the Department of Justice be consulted before the Office of Specid Counsel took any actions (such as
proposing the FLIR test) that might affect the results of the civil litigation. The Office of Specid Counsd
did not dlow these problemsto affect the integrity of itsinvestigation, and ultimatdly obtained dl the

information that it requested. However, the Office of Specia Counsd strongly recommends that the
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Department of Justice draft more specific guiddines outlining the relationship between a Specid Counsd
and the Department of Justice in Stuations where the Department of Justice is the subject of the
investigation, and that the Department of Justice recognize the need for the investigative independence of

the Office of Specid Counsdl in such situaions®®

V. Statement of Facts
The following Statement of Facts contains the essentid background information needed
to understand the conclusions of the Specid Counsdl’s Interim Report on the five issues contained in

Order 2256-99 of the Attorney Generd. It does not attempt to chronicle fully the Waco incident.

A. ATF Commencesits I nvestigation of the Branch Davidians.

1. In May 1992, the McLennan County Texas Sheriff’s Department provided information to
the Bureau of Alcohol, Tobacco and Firearms (“*ATF”) that Vernon Howell, dso known as David
Koresh (“Koresh”), leader of the Branch Davidians religious group a Mt. Carmd (the “Davidians’), had
received large shipments of firearms, inert grenades, and black powder a a smal structure known as the
Mag Bag, located approximately six miles from the main Davidian living quarters outside of Waco,
Texas. Invedtigation by ATF reveded ddiveries by United Parce Service (“UPS’) of suspicious

firearms components and possible explosive precursor materids. Further investigation reveded that

®¥The need for more specific guidelines is underscored by the fact that the Office of Specid
Counsel had numerous problems with the Department of Justice which often required the persona
intervention of the Deputy Attorney Genera and the Director of the FBI to resolve.
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upon arriva a the Mag Bag, the UPS driver would be met by a Davidian and escorted to the Mt.

Carme complex. At the complex, the Davidian would make payment, often in cash.

2. Working in consultation with the United States Attorney’ s Office for the Western Didrict of
Texas, Waco Divison, ATF began afederd investigation of the Davidians. Over the next severd
months, ATF agents developed additiond information which corroborated their suspicion that the
Davidians had produced, and continued to manufacture, illegal weapons and explosives. ATF derived
thisinformation from interviews with former Davidians, discussons with a confidentia informant, records
of UPS shipments to the complex, and reports of experts who had studied the contents of shipments of

explosve materids received by the Davidians.

3. In addition to the specific evidence of illegd gun manufacturing, ATF learned that Koresh and
his followers harbored strong anti-government views, that he expected confrontation with the federa
government, and that he and his followers viewed such confrontation as a means to religious savation.
More detailed information on these beliefs will be included in an Appendix to the Final Report. This
information heightened ATF concerns that Koresh had violent intentions that posed a danger to the

public.

4. Following a series of interna ATF mesetings in December 1992, ATF began an undercover
operation intended to develop additiond evidence that the Davidians had violated federd firearms laws.

ATF rented a house approximately 325 yards from the Davidian complex and, on January 11, 1993,

81



began surveillance operations. In addition, ATF agents posed as students and made contact with
Davidians who worked in and around Waco. In particular, ATF undercover Specia Agent Robert
Rodriguez made direct contact with Koresh in late January 1993 and continued to visit the complex up
to and including February 28, 1993. Koresh conveyed to Agent Rodriguez his disdain for federa gun
control lawsand ATF in particular. Asaresult of the information developed during the course of the
investigation, ATF concluded that there existed probable cause to believe that the Davidians had
violated and continued to violate federd firearmslaws. At that point, ATF began preparations for a

search of the complex and the arrest of Koresh.

B. ATF Seeksthe Support of the Armed For ces of the United States and
Claimsa Drug Nexusto ItsInvestigation.

5. Inlate November or early December 1992, ATF determined that it might be able to
supplement its understanding of the Davidian complex by conducting aerid reconnaissance. On
December 4, 1992, a representative from the Department of Defense told ATF that it could obtain aeria
reconnaissance from the armed forces, but that ATF would have to reimburse the armed forces for the
costs of the support that the armed forces provided unless the investigation had a* drug nexus.” At that
time, ATF informed the Department of Defense representative that there was no drug connection with its

invedtigation.

6. On December 11, 1992, arepresentative of ATF vidted the office of the Texas Nationa

Guard counter-drug support program to solicit National Guard support. A Nationa Guard
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representative also told ATF that the counter-drug support program would only support ATF if ATF
established a drug nexusto itsinvestigation. Nevertheless, on December 14, 1992, ATF wrote a letter
to the Texas Nationd Guard counter-drug support program requesting “the use of aerid reconnai ssance

of the target Stein the form of aeria photography,” but did not mention the existence of a drug nexus.

7. In mid-December 1992, Speciad Agent David Aguilera, the ATF case agent for the
investigation of the Davidians, began to solicit information from his sources about the possible use of
illegd drugs a the complex. A former Davidian reported to ATF that there had been an illegd
methamphetamine lab at the Davidian complex when Koresh took over the complex in 1988. ATF
learned that some Davidians had hitories of drug use, trafficking, and arrests, and that the Davidians had
received shipments of chemicals that they could possibly use to manufacture methamphetamine. An
ATF agent later reported that Koresh had stated that the complex would be agood site for a

methamphetamine lab.

8. Bdieving that it had developed an adequate “drug nexus’ to avall itsdlf of the Nationd
Guard' s counter-drug program, ATF sent a second request for support to the Texas Nationd Guard
dated December 18, 1992. This letter explicitly referenced possble narcotics at the complex. From
this point forward, al ATF requests for assistance to the Nationad Guard and the active duty military of
the United States in connection with the initid investigation of the Davidians made some reference to the

possible use or manufacture of illega drugs at the complex.
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9. The Texas Nationa Guard agreed to support the investigation. On January 6, 1993, it flew
an aerid survelllance misson over the Davidian complex usng a UC-26 fixed wing aircraft equipped
with atherma imaging sysem. An informd anayss of the therma imaging data done by a Guard arman
who was not a qudified infrared image interpreter reveded a*hot spot” which he thought to be
congstent with the existence of a methamphetamine laboratory at the complex. The Alabama Nationd
Guard, working & the request of the Texas National Guard, flew afollow- up misson over the complex
on January 14. The Texas Nationd Guard then resumed its survelllance flights, flying missons over the
complex on February 3, 6, 18 and 25. The Guard aircraft provided video and photographic

reconnaissance to ATF which asssted ATF in planning future operations.

10. Asthe Nationa Guard provided its surveillance support, ATF stepped up its efforts to obtain
support from the active duty armed forces of the United States for a planned search of the complex and
arrest of Koresh. On January 22, Department of Defense’ s liaison to ATF drafted aletter for the
ggnature of ATF s Chief of Specid Operations to the Army Regiond Logigtics Support Office
(“RLSO”) in El Paso, Texas. The letter requested (a) the use of the Military Operations in Urban
Terran (“MOUT”) facility a Ft. Hood, (b) the loan of seven Bradley Fighting Vehicles ( “Bradleys’) to
ATF, and (c) driver training and on-call maintenance support for the Bradleys. The letter referred
explicitly to the “continuation of the firearms and drug casg” and contained an attachment liting an
extensve amount of equipment that it wanted on an on-call bass. The Army RLSO ordly informed

ATF that it could not meet arequest of such magnitude.



11. Despite theinitia rejection of its request, ATF continued to solicit military support. On
February 2, ATF briefed representatives of Operation Alliance, the Joint Task Force Six (“JTF-6"), and
the commander of the Rapid Support Unit (“RSU”) on the status of the investigation. Operation
Allianceisa cadition of law enforcement and military organizations which coordinates counter-drug
support in the Southwest Border Region, including the State of Texas. JTF-6 serves primarily asa
“clearing house” linking law enforcement agencies with military units for counter-drug missons. In early
1993, the RSU was comprised of a Specia Forces company of Third Special Forces Group from Ft.

Bragg, North Carolina, and its function was to carry out the counter-drug missions delegated by JTF-6.

12. On February 2, after the briefing, an ATF coordinator at Operation Alliance prepared
requests for military support of the planned operation which were sent to JTF-6 and the Texas Nationa
Guard. These letters were Signed by aborder patrol agent who served as the Operation Alliance
Director of Resource Management, and sought assstance in “planning, training, equipping and command
and control in serving afedera search warrant . . . to a dangerous extremist organization believed to be
producing methamphetamine.” These letters dso stated “ gpecid assstance is needed in medicd
evacuation contingency planning and on site trauma medica support.” ATF dropped its earlier request

for the Bradleys.

13. On or about February 3, the commander of the RSU, Mgor Mark Petree, began to
question the propriety of fulfilling ATF srequest for military support. Specificdly, he expressed
concerns about ATF s request for training which included assstance in planning ATF s service of a
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federd search warrant and providing RSU medics on Site during the execution of the warrants. He
relayed his concernsto a Specid Forces civilian employee who in turn contacted Mgor Philip Lindley, a
military lawyer for the U.S. Army Specid Forces Command a Ft. Bragg, North Carolina. Mg. Lindley
concurred with Mg. Petree, believing that ATF s request for assistance exceeded the level of active
duty military participation in civilian law enforcement activities permitted by applicable federd statutes,
case law, military regulations and policy. Mg. Lindley beieved that the requested assstance as
proposed “crossed the ling” and exposed the active duty military members of the RSU carrying out this

request to both civil and criminad pendties.

14. M§. Lindley drafted a memorandum on February 3, 1993, which reflected his thought
processes as events unfolded. 1n that memorandum, he stated his position on the ATF request as
follows: “at the point where the RSU asssted in the actud planning and rehearsd of the take down,
participation in the arrest was ‘active’.” Therefore, it was not permissble. Mg. Lindley adso expressed
his concerns about the on-scene medica support requested by ATF. He bdlieved that by treating
injured Davidians, Specid Forces medics would be in danger of “direct participation in the search and
ares of thecavilians” Findly, Mg. Lindley dso discussed in his memorandum the training cagpabilities
of the RSU, gating that providing close quarters battle training was beyond the expertise of the unit.
Based on these facts, Mg. Lindley concluded that ATF s request “appeared to go beyond DoD

guidance for these missons,” and he “advised againg the operation” asinitialy planned.
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15. Later on February 3, following discussons with Mg. Petree, Mg. Lindley received acal
from Lt. Col. Ross Rayburn, legd advisor to JTF-6, who vigoroudy disputed Mg. Lindley’ s assessment
that the proposed RSU mission was improper, and accused Mg. Lindley of trying to “undercut” the
counter-drug misson of JTF-6. Lt. Col. Rayburn dso issued alegd opinion that ATF s requested
assstance waslegd, in part because ATF had not requested RSU to accompany ATF to the complex
to effectuate the search. Lt. Col. Rayburn wrote “[t]here is no legd objection to providing ATF with
ingtruction and training during the renearsal phase of the operation.” Furthermore, Lt. Col. Rayburn
dated “there isno lega prohibition” on providing medica care support. After further discussonswith
counsd at the Army Specid Operations Command and the United States Special Operations
Command, Lt. Col. Rayburn yielded and the military components involved reached a consensus that the

RSU would not provide the assstance as initidly requested.

16. During the following weeks, rlevant military authorities worked on an “execution order”
detailing the support that the RSU would provide, and they had the order reviewed by amilitary lawyer
for possble violaions of the law, including the Posse Comitatus Act. The execution order dated
February 17, 1993, directed that the “RSU will not provide mission specific advice. . . RSU teamswill
not accompany BATF teams on ether the operation nor [9c] any Ste vidt within the area of operation,”
and “RSU personnel will not become involved in search, saizure, arrest or Smilar law enforcement
related activities” Subsequently, the commander of JTF-6, Brig. Gen. John Pickler, issued the order to
the RSU, and members from one of the RSU’s six detachments, ODA381, arrived at Ft. Hood on

February 22 prepared to provide ATF the support authorized in the order. Over the next few days,
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members of ODA381 and ATF officids met to identify the necessities for the ATF straining and

rehearsals.

17. Between February 24 and 26, ODA 381 constructed a portable door entry and re-useable
window on a practice facility, helped ATF tape off an area that represented the Davidian complex,
provided medica evacuation and radio communications training, and coordinated the use of the ranges
at Ft. Hood. On February 26 and 27, ATF conducted rehearsals at Ft. Hood. ODA381 provided
safety advice and acted as human “slhouettes’ during ATF sroom clearing exercises. As ordered, the
ODA381 let ATF define the parameters of its operation. Most of ODA381's members left Ft. Hood on
the evening of February 27. Four ODA381 members remained at Ft. Hood until February 28 to assist
in cleaning up the training Ste. Dueto aflat tire and a severe thunderstorm, these four ODA381
members were delayed in their return and arrived back at McGregor Range, New Mexico, on March 1.

No ODA381 members accompanied ATF to the Davidian complex on February 28.

18. Also in February 1993, ATF obtained permission from the Texas National Guard to utilize
Guard helicopters and crews in connection with the planned search and arrest a the Davidian complex.
In the last week of February, three members of the Texas Nationd Guard, the commander of the Augtin
Army Aviation Facility, the State Aviation Officer, and one of the pilots who flew the misson on
February 28, learned that ATF planned to use the Guard' s hdlicopters as adiverson for ATF sraid.
One person, the commander of the Austin Army Aviation Facility, expressed safety concernsto the

State Aviation Officer about the plan. Nonetheless, the plan to use the Guard hdlicopters as adiversion
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did not change. On February 27, the Guard helicopters participated in ATF srehearsds, and the
remaining pilots and crew of the Guard helicopters learned for the first time that they would act as a

diverson during the ATF rad the next day.

C. ATF Attemptsto Execute Search and Arrest Warrants.

19. On February 25, ATF Agent Aguilera presented to afedera magistrate an affidavit in
support of an gopplication for warrants to arrest Koresh and to search the Davidian complex and the
surrounding 77 acres. The affidavit had been reviewed by Assgtant United States Attorney William
Johngton. The affidavit dleged violations of 26 U.S.C. 8§ 5845(f)— unlawful possesson of a destructive
device. The affidavit dso contained adiscussion of dleged child abuse. There was no mention of

dleged drug activity at the complex. The federd magistrate issued the warrants that same day.

20. According to ATF, on February 28, while ATF prepared for the dynamic entry into the
complex, Agent Rodriguez entered the complex and spoke to Koresh. While there, he learned that
Koresh had heard about the planned execution of awarrant and that the operation had been
compromised. Indeed, loca media had aso learned of the planned search and arrest and had preceded
ATF to the complex to cover the entry. Rodriguez reported to his supervisors that Koresh knew about

ATF soperation. ATF supervisors nonetheless decided to execute the warrant on February 28.

21. Members of ATF s warrant execution team departed a preset staging areaat 9:30 am. on

February 28 in cattletralers. They arrived at the complex, entered the driveway, exited their vehicles,
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and gpproached the complex. According to Davidians Kathryn Schroeder, Victorine Hollingsworth and
Marjorie Thomas, severd Davidian maes, including Koresh, were armed and prepared to fireon ATF
agents. While there is some dispute as to who shot first—a matter outside the scope of the Attorney
Generd’ s Order to the Specid Counsel— there is no dispute that the Davidians were prepared for agun

baitle and had ATF sgnificantly outgunned.

22. A fierce and tragic gun battle ensued. Before a cease-fire could be arranged, the Davidians
killed four and wounded twenty ATF agents. Additiondly, ATF killed two and wounded five Davidians.
At some point during or after the gun battle, the Davidiansintentiondly shot and killed three of their own
a close range: Peter Hipsman (an apparent mercy killing), Perry Jones and Wington Blake. All three
Texas Nationd Guard helicopters took fire and were forced to land, but personnd on board suffered no

injuries. Witnessinterviews indicate that the Guard helicopters did not return fire.

23. At 9:48 am., Davidian Wayne Martin telephoned the Waco 911 emergency services and
was put in contact with a deputy sheriff. Martin indicated that ATF agents were firing into the complex,
but Martin soon hung up the phone. After Martin hung up, the deputy called the complex and yelled
over an answering machine for someone to pick up the phone. The deputy eventualy spoke to Martin
but could not effectuate a cease-fire. At 10:35 am., undercover ATF agents provided the ATF
Assgant Specid Agent in Charge with the Davidians phone number and, after an hour of negotiations

with Koresh's second in command, Steven Schneider, the parties agreed upon a cease-fire.
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24, Later that day, Davidian Michael Dean Schroeder attempted to enter the complex. When
ATF agents encountered Schroeder at the outer perimeter of the complex, he fired 18 shots at the
agents. They returned fire and killed him. The degth of Schroeder brought the total number of

Davidians killed on February 28, 1993, to Six.

D. ATF Transfers Control of the Standoff to the Department of Justice.

25. On March 1, after a series of meetings and tel econferences between senior officids of the
Department of the Treasury (of which ATF is a component) and the Department of Justice (of which the
FBI isacomponent), ATF turned control of the Situation at the complex over to the Department of
Justice, and, more particularly, to the FBI. FBI Director Sessons then briefed Presdent Clinton on the

datus of the sandoff at Waco.

26. As of February 28, President Clinton had not formally appointed a new Attorney Generd.
Stuart Gerson, a Bush Adminigtration holdover, remained Acting Attorney Genera until Janet Reno was
swornin on March 12. Attorney General Reno had many people reporting to her on Waco-related
matters. These included Associate Attorney Generd Webster Hubbell. Other reporting relationships
were asfollows. The Crimina Divison a the Department of Justice normally reported to the Deputy
Attorney Generd, but since there was no Deputy Attorney Generd in place during the entire Waco
gtandoff, the Division reported directly to the Attorney Generd. John C. “Jack” Keeney was the Acting
Assgant Attorney Generd who headed the Crimina Divison. Under the Assstant Attorney Generd

were saverad Deputy Assstant Attorneys Generd, including Mark Richard who supervised the activities
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of the Terrorism and Violent Crimes Section of the Crimind Divison (“TVCS’). Section Chief James
Reynolds and Deputy Chief Mary Incontro headed the TVCS. John Lancaster was atrid attorney in
TVCSwho later worked on the team that prosecuted some of the Davidiansin 1994. The United
States Attorney’ s Office for the Western Didtrict of Texas had primary responsibility for prosecuting
federd crimes a Waco, including the shooting of the ATF agents. Rondd F. Ederer was the United
States Attorney for the Western Didtrict of Texas, headquartered in San Antonio, Texas. Severd
Assgant United States Attorneys including First Assstant James DeAtley, William “Ray” Jahn, LeRoy
Jahn, John Phinizy, and William “Bill” Johnston reported to Ederer. Johnston and Phinizy worked out of

the Waco office.

27. Day-to-day law enforcement activity during the 51-day standoff was under the direct control
of the FBI. FBI Director William Sessions reported to the Attorney Generd. Deputy Director Floyd
Clarke and Associate Deputy Director W. Douglas Gow reported to Director Sessons. Assistant
Director Larry Potts headed the FBI's Crimind Investigative Division, which reported to Clarke.
Reporting to Potts was Deputy Assistant Director Danny Coulson, and Michadl Kahoe, the Section

Chief for the Violent Crimes and Mgor Offenders Section of the Crimind Investigative Divison.

28. The FBI assgned the Speciad Agent in Charge of the FBI’s San Antonio office, Jeff Jamar,
as the on-scene commander a Waco and assigned numerous agents and FBI Specid Weapons and
Tactics (“SWAT”) teams to work under his command. The FBI dso assigned Specid Agent in Charge

Robert Ricks and Specid Agent in Charge Richard Swenson to assst Jamar in supervising his team of
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agents. On February 28, 1993, Jamar dispatched Supervisory Specia Agent Byron Sage, atrained
negotiator, to Waco. The FBI later assigned Specid Agent Gary Noesner to lead the negotiation team.
Severd weeks later, Specid Agent Clifford Van Zandt replaced Noesner as head of the negotiation
team. The FBI dso later assgned afourth Specid Agent in Charge, Richard Schwein, to its Waco

team.

29. In pardle with the establishment of the negotiation team, the FBI deployed itstactical team.
On February 28, senior FBI officids notified Richard Rogers, commander of the FBI Hostage Rescue
Team (“HRT”) that he should deploy to Waco. Among the HRT members who reported to Rogers
(and whose activities proved relevant to the charter of the Office of Specia Counsel) were Supervisory
Speciad Agent Steve McGavin and Specid Agent David Corderman. The HRT dso had sniper teams

on gSte, one of which was led by Specid Agent Lon Horiuchi.

30. The FBI personnd located themselvesin three operations centers. In Washington, FBI
leadership activated the Strategic Information Operations Center (“SIOC”) where the FBI had its
command and control resources. At Waco, the FBI on-scene commanders established the rear Tactical
Operations Center (“TOC”) located in ahangar at aformer Air Force base on the campus of Texas
State Technicd Indtitute gpproximately five miles from the Davidian complex. The FBI on-scene
leadership, negotiators, behaviord scientists, investigators, and agents monitoring the listening devices
secretly inserted into the complex operated from the rear TOC. The FBI aso established aforward

TOC near the*Y” intersection, condsting of three mobile homes about 1000 yards from the front of the
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complex. Thisforward TOC served asthe tactical operations center for the HRT and contained a
communications center for equipment set up by the HRT, some with the assistance of the Army Specid

Forces.

31. The FBI designated areas of the complex by number and letter. 1t designated the front or
south side of the complex as the white sde, the back or north side of the complex asthe black side, the
right or east side of the complex as the red side, and the left or west Side as the green side.™ The FBI
referred to the firgt floor as “Alpha,” the second was “Bravo,” the third was * Charlie,” and the fourth

was “Deta” Window and door designations were identified by counting from left to right.

32. The FBI HRT established sniper positions around the complex. The HRT Blue Sniper Team
occupied Serra-1 in the former ATF undercover house facing the white sde of the complex. Upon their
arivd a the Serra-1 sniper postion, members of the Blue Sniper Team observed spent shdll casingsin
the undercover house. Sierra-1 Alphawas located in a house next door to Sierra-1 and housed assault
team members and technica equipment. The HRT Gold Sniper Team occupied Serra-2 in astructure

on the green/black side of the complex. HRT aso created Serra-3, a sandbagged position on the red

"“The complex did not line up precisely on an east-west axis, but the Special Counsdl uses
these directiona gpproximations for ease of reference.
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side which HRT snipers occupied on an as-needed basis.”* Prior to April 19, HRT assaulters aso

operated the Bradleys obtained from the Nationa Guard from the sniper positions.

E. TheFBI Obtains Additional Military Support.

33. Within hours after the gun battle between ATF and the Davidians on February 28, ATF and
FBI made requests for extensve military support. Texas Governor Ann Richards saw the gun battle on
televison and immediately caled the Commanding Genera of the United States Army’s |11 Corps at F.
Hood to ask if he knew anything about the operation. The generd informed the Governor that I11 Corps
had no assets at Waco and did not know any details of the operation, but he dispatched Brigadier
Genera Peter J. Schoomaker, from the First Cavdry Divison a
Ft. Hood, to Austin, Texas, to advise the Governor and the Adjutant Genera concerning the requests
for military support that they had received from ATF and the FBI. After meeting with Governor
Richards, Gen. Schoomaker drove to Waco, arriving early on March 1. He met briefly with HRT
commander Rogers, discussed the Situation in genera terms, and then returned to

Ft. Hood. He did not provide any advice to the FBI at that time.

34. The Texas Nationd Guard immediately dispatched 10 Bradleys to the scene with thelr
crews and trained HRT membersin their use. The Nationd Guard later provided five CEV's, atank

retriever, aswell astrucks, jegps and supplies. All of this equipment was operated by the law

"t Serra-4 was a campsite on the green side occupied by SWAT teams. It was located aong
the fence line beyond the inner perimeter of the complex.
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enforcement personnel, not by National Guard personnel. The Nationa Guard aso provided

maintenance support personnel and liaison personnd to handle any further equipment requests.

35. The FBI dso made severd requests for the loan of equipment and related training from the
active duty military. Members of the active duty military trained HRT members in the operation of the
equipment and provided maintenance support, but they did not operate the equipment. During the
gtandoff, the U.S. Army provided two Abrams tanks (after disabling their offensive capability), three
UH-1 hdlicopters, unmanned ground survelllance vehicles, trucks, communications equipment,
ammunition, and various military supplies. Furthermore, the U.S. Army provided crews for vehicle and
helicopter maintenance, medica staff, and liaison officers to handle additiona equipment requests. The
Army at |11 Corps obtained alegd opinion from an Army lawyer that providing military equipment to
law enforcement agencies was permissible, but the Army deviated from standard procedures by failing

to execute a lease agreement with the FBI for the equipment until after the standoff.

36. The U.S. Army Specid Forces aso supported the FBI. 1ts members provided surveillance
equipment in the form of remote observation cameras which transmitted televison images from locations
around the complex to the FBI forward TOC and a therma imager located on a water tower severa
hundred yards from the red side of the complex. The Specia Forces aso provided ground sensing
equipment to asss with the security of the perimeter of the complex. In order to train the FBI on the
use of the equipment, observeits use, and maintain it, the Specid Forces provided atota of 10

personnd during the entire standoff, athough usudly only three or four were present a any giventime.
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On two occasions prior to April 19, Specid Forces personne went to forward positions (still hundreds
of yards away from the complex) to repair or ingtal the equipment. The Specid Forces observers
gathered information about the performance of the FBI and the performance of the Specid Forces
equipment. The Air Force provided televison jamming equipment that government contractors operated
briefly during the sandoff. A member of the British Specid Air Service (“SAS’) was ds0 present asan

observer early in the standoff but had no active role in the FBI operation.

F. The FBI Attemptsto Negotiate a Peaceful Resolution of the Standoff.

37. Asthe reports of other Waco investigations have set forth in detail, the FBI negotiation
teams and the tactical teams ran different and sometimes conflicting operations. Mogt of thisinformation
isirrdlevant to the charter of the Office of Specid Counsd, but the following narrative provides some
context reevant to the Specid Counsd’s conclusons. The negotiators centered their activitiesina
Negotiations Operations Center at the rear TOC. The FBI negotiators worked with negotiators from
ATF, the Texas Department of Public Safety, the Austin Police Department, and the McLennan County
Sheriff’s Department. Thelr principa objective was to secure the release of the children in the complex
and eventudly effectuate the peaceful arrest and departure of the adults. They worked in 12-hour shifts.
Each shift utilized a primary negotiator and a secondary “coach” who maintained notes of the
negotiations and provided prompts to assist the primary negotiator. FBI personnel recorded and, if
possible, transcribed the contents of negotiation sessons. Each shift kept a negotiations log and

handwritten chronology. The negotiators regularly prepared “Stuation reports’ summarizing the status of
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negotiations. The negotiators dso relied upon behaviord psychologists and religious experts for advice

concerning the likely reaction of the Davidians to their negotiation strategy.

38. Over the 51 days, more than 40 law enforcement officers participated in negotiations, the
objective of which wasto get the Davidians to leave the complex peacefully. In order to effectuate a
peaceful resolution to the standoff, Jamar made numerous concessions to Koresh based upon the
recommendations of the negotiators. On March 1, the negotiators arranged the radio broadcast of a
scripture message recorded by Koresh. Two days later, based on Koresh' s promise to come out, they
aranged for aone-hour message from Koresh to be aired nationdly on televison and radio. The
negotiators dso alowed Davidians to exit the complex for such matters asthe burid of Davidian Peter
Gent, to digpose of their dead dogs, and to retrieve Bible study materias from one of their cars. The
negotiators sent in medica supplies for the wounded, made multiple ddiveries of milk and food for the
children, and provided the Davidians communications from family members outside the complex, aswell
as lega documents that Davidians had requested. Moreover, the negotiators took the unprecedented
step of permitting crimina defense lawyers to enter the complex on severd occasions to meet with

Koresh and Schneider, even though the crime scene was unsecured.

39. The negotiators had some early success. Between February 28 and March 23, Koresh
alowed 35 people to exit the complex. But Koresh dso made repeated, well-chronicled and unfulfilled
promises to exit the complex with the remaining Davidians, alowing only two people to exit after March

23. Asealy asMarch 3, akey behaviord psychologist, Dr. Park Dietz, advised the negotiators that
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Koresh would not leave the complex and would not alow anyone about whom he truly cared to leave,
including his numerous biologicd children. FBI negotiators dso obtained conflicting opinions on the
likeihood of a mass suicide by the Davidians. The negotiators conddered the possibility of a mass
suicide ether within the complex or as part of an assault againgt the FBI by exiting Davidians. On
March 27, Schneider told negotiators that the FBI should set the building on fire. Eventudly, after
mesetings with his attorney, Koresh promised that he would exit the complex after he had written an
interpretation of the Seven Seds referenced in the Book of Revelation. The negotiators concluded that
this was another empty promise because Koresh falled to turn over an interpretation of any of the Seven

Sedls.

40. Thetactica group, led by the HRT, ensured the security of the perimeter of the complex and
executed tactics designed to force the Davidians out of the complex. As the standoff wore on, tactical
actions— in which some negotiators concurred but others clearly did not— included cutting off the
eectricity, the unpredictable movement of vehicles, the use of flashbangs (loud, bright but non-letha
diversonary devices) to force Davidians venturing outside the complex without the intent to surrender to
go back indgde, and the use of disturbing sounds around the complex. The FBI logs and interviews
indicate that the FBI utilized as few as seven and as many as 10 flashbangs near the complex during the
gandoff. Some negotiators believed that the activities of the tactical operators interfered with their
efforts to get the Davidians to surrender peacefully. All tactica decisions were, however, gpproved by

Speciad Agentsin Charge, who received input from both the tactical group and the negotiators.
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G. TheFBI Developsa Tactical Solution to the Standoff.

41. Astherelease of Davidians dowed, and the prospects for the peaceful exit of the Davidians
dimmed, the FBI stepped up efforts to develop atactica resolution to the stlandoff. The FBI had
developed the initid template for atactical resolution during March, a atime when the prospect for the
voluntary surrender of Koresh was il high. The development of such plans during hostage Stuations
was standard operating procedure for the FBI, and did not indicate an intent by the FBI to engagein a
tactica resolution in the early stages of the standoff. The FBI would normally effectuate such a plan only

in emergency Stuations such as suicide or murder within the complex.

42. In early March, HRT began the development of atear gas insertion plan that the FBI could
use to resolve the standoff even in a non-emergency situation. The *Proposed Operations Plan” dated
March 10, 1993, provided that (a) CEV’swould clear dl obstacles from the white and red sides, (b)
CEV’ swould approach the front of the complex, (c) the FBI would demand the surrender of the
Davidians, and (d) if necessary, personnd insde the Bradleys would shoot projectible flashbangs
wherever needed and deliver CS gasinto the complex. CEV’swould create escape routes by punching
holesinto the building structure. In contrast to the find plan, which required the gradud insertion of tear
gas, this plan cdled for the FBI to insert as much tear gas as necessary to secure the exit of the

Davidians.

43. On March 14, after discussions within the FBI on the contents of the March 10 draft plan,

the HRT issued a“ Proposed Operations Plan - Revison #2.” The plan provided that CEV’ s would
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insert tear gas through canisters on booms on the vehicles, and made the first mention of the possible use
of “ferret rounds’— non-pyrotechnic tear gas rounds fired from M-79 grenade launchers. Neither this
revised plan nor the preceding one made any reference to the use of military or pyrotechnic tear gas

rounds.

44. On March 16, a FBI headquartersin Washington, D.C., FBI Deputy Assistant Director
Coulson sent an eemail message to FBI Acting Deputy Director Larry Potts addressing the tear gas
insertion plan that the FBI leadership at Waco had devel oped and refined in the preceding days. The
message discussed the possihility that the Davidians could engage in mass suicide or sart afire
ddiberately or by accident, but it concluded that personnel safety, among other factors precluded a
firefighting response. The memorandum stated that the CEV’ s would make escape openings for the

Davidians and then insert tear gas.

45. Despite concerns for the safety of firefighters, both Jamar and Sage contacted the Waco
Fire Department, among others, to determine what fire response was possible. Waco Fire Chief Robert
Mercer and Bellmead Fire Chief James Karl met with FBI agents severd weeks prior to April 19 and
were asked to prepare a plan to assist the FBI if needed. During this meeting, the Chiefs used aerid
maps to target water resources. Based on information provided by the departments, the FBI prepared a

firefighting plan.
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46. While the FBI negotiators tried to bring about a peaceful resolution to the standoff by
providing telephonic suggestions to Koresh on how the Davidians could exit the complex and how the
FBI would treat them theresfter, the negotiators began to lose hope that Koresh would ever leave
voluntarily. An FBI memorandum dated March 22 prepared by the negotiation team indicated that the

negotiators were willing to congder the tactical use of tear gas to end the standoff.

47. On March 23, following arequest by HRT commander Rogers to implement the tear gas
plan, Coulson wrote a memo critical of Rogers request. He stated his opinion that HRT members at
Waco were fatigued, noted the mistakes of the Ruby Ridge incident in which Rogers played arole, and

advised Potts that both Potts and Kahoe should go to Waco to assess the Situation for themselves.

48. On March 27, Jamar initided “ Proposed Operations Plan— Revison 3. Thisrevised plan
cdled for the remova of dl obstacles, such as fences and vehicles, from the white side of the complex
the day before the tear gasinsartion. The following day, the FBI would commence an al out insertion of
tear gas into the complex. Two CEV’sand four Bradleys would ddiver tear gas into the complex
without warning. The booms on the CEV’ s would penetrate the complex to deliver the tear gas and
would aso create exits for the Davidians. Attached to the plan were medica assgnments and
communications information, and involved the use of military personnd within the medicd staging facility.

The plan contained no reference to the use of flashbangs or pyrotechnic tear gas rounds.
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49. Over the next severd days, Coulson, Jamar and other FBI personnel debated the
advisability of the tear gasinsertion plan. Discusson centered around the concern that the Davidians
might shoot a FBI agentsimmediately upon commencement of the operation. In Washington, D.C.,
Coulson expressed concern that the risk of Davidian gunfire was so high that the FBI should not
implement the plan. At Waco, however, Jamar and others continued to advocate an dl-out tear gas

assault which differed subgtantialy from the gradud insertion plan advocated by those in Washington.

50. On April 7-8, Clarke and Potts traveled to Waco in an effort to develop a consensus as to
whether to recommend atactical resolution to the standoff and, if o, what solution to recommend. After
a series of meetings with Jamar, Rogers and others, they decided that atactical resolution was
appropriate and agreed on a plan that they would present for the review of Attorney Genera Reno on

April 12.

51. On April 12, the FBI submitted to Attorney Generd Reno a “Briefing Book” which
contained a revised operations plan aswdl as background information on the standoff and information
from behaviord psychologigts indicating that it was unlikdly that Koresh would voluntarily surrender.
Under this plan, from the outset the FBI would tell the Davidians (by telephone or loudspesker) that it
was inserting tear gas to force the Davidians out, that the FBI was not assaulting the complex, that the
Davidians should not use their wegpons, and that they must stay out of the tower area. Two CEV'’s
would ddliver tear gasinto the complex in agradud, but systematic fashion. If the CEV’stook gunfire,

the FBI would immediately accelerate the plan to an al out insartion of tear gas by usng HRT personnd
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in Bradleys to shoot Ferret rounds into the complex. The CEV’swould continue to insert tear gas with
canisters mounted to their booms. The plan provided that the tear gassing would continue for 48 hours
or until al Davidians had exited the complex. The FBI's standard deadly force policy, which alowed
FBI agentsto use deadly force only “in sdf-defense, the defense of another, or when they have reason
to believe they or another are in danger of death or grievous bodily harm” would apply. If the Davidians
had not exited after 48 hours, the FBI would use a CEV with amodified blade to ped back the wdls

and dismantle the complex.

H. The FBI Obtains Final Approval from Attorney General Reno to Implement the
Tactical Plan.

52. On April 12, officids from the FBI met with officids from the Department of Justice to
present the proposed tear gasinsertion plan. Attorney Generd Reno participated in a second mesting a
the FBI SIOC later inthe day. Interviews regarding this meeting, along with contemporaneous notes,
indicate that the FBI described the plan in detail. FBI officials presented the plan as controlled and
gradud, possibly lasting up to 48 hours. Attorney General Reno asked why the FBI had to act at that
particular time. In response, the FBI emphasized that the Davidians were not coming out and the FBI
had to increase the pressure on them. Participants at the meeting also discussed cutting off the water
supply to the complex, but concluded that this tactic was not feasible. Attorney General Reno raised
additiona questions about the availability of gas masks, the effects of tear gas on Davidians, particularly
on the children, and the availability of medicd facilities. The FBI told her that there were probably no

tear gas masks available for children, but that the tear gas would not cause them permanent harm. They
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discussed a plan to establish three detoxification units to help people who exited the complex, and told
Attorney Generd Reno that pediatricians would be present during the tear gas operation. Other issues
raised at the meeting included whether the plating on the tanks was sufficient to protect HRT personndl
from .50 cdiber wegpons, what to do if the Davidians emerged from the complex shooting, what to do if
they did not exit at al, and whether the plan should be ddlayed if Koresh's attorney requested more
time. The meeting concluded without any resolution or decison by Attorney Generd Reno. During the
next severd days, Attorney Generd Reno and her staff sought additiona information from numerous

sources to supplement the responses provided to her by the FBI.

53. In accordance with the ingructions of President Clinton that he be notified of changesin the
FBI’s dtrategy a Waco, Hubbell met with White House officids on April 13 to notify them of the
proposed tear gassing plan. He informed White House officids that Attorney Generd Reno had not
decided whether to implement the plan. White House Counsdl Bernard Nussbaum briefed the President

on the Stuation.

54. FBI Director Sessions convened ameeting on April 14 during which military experts
addressed Attorney Generd Reno’s questions and concerns regarding the tear gas plan. The FBI
requested the presence of Gen. Schoomaker, a Specia Forces colonel, and a toxicology expert
employed by the Department of Defense. After Gen. Schoomaker’ s superiors gpproved the
assgnment, he drove to Waco where HRT commander Rogers gave him an agrid tour of the complex.

They then landed at the forward TOC, and Rogers showed Gen. Schoomaker the communications
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center and the medical facilities. The two then flew to Ft. Bragg, picked up the Specid Forces colond,
and continued to Washington, D.C. On the way to Washington, Rogers
asked Gen. Schoomaker to review and comment on the tear gas insertion plan and

Gen. Schoomaker told him that he could not do that.

55. During the April 14 meeting with Attorney Generd Reno and her staff, the toxicologist
reported on the effects of CS gas, concluding that it posed no risk of permanent harm to the inhabitants
of the complex. Thediscussion at this meeting is reflected in interview notes and in a memorandum
prepared by the Specia Forces colond after the meeting. Attorney Generad Reno asked repestedly
about the dangers that tear gas posed to the children in the complex. The toxicology expert reassured
her that the long-term danger to the children was minimal. The military personnd present noted,
however, that the effects of CS gas were unpredictable, that the natura impulse would be to exit the
building, but that people could behave irrationaly when exposed to tear gas. When asked to comment
on specific, tactica aspects of the plan, Gen. Schoomaker responded, “[w]e can’t grade your paper.”
The military representatives did, however, note that amilitary operation would be quite different in that a
military assault would be rapid, violent, and would focus on killing the leaders. They further indicated

that the military would insert the teer gas al a once.

56. The military experts d o raised the possibility of afire, noting that the British SAS had

burned down a building during atear gas operation in London. The FBI assured Attorney Generd Reno
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that the means of ddlivery of the tear gas would be non-pyrotechnic.”> According to Attorney Generdl
Reno, ether at this meeting or later in the week, she gave an express directive that no pyrotechnic tear
gas was to be fired “a the compound’— a phrase that was never clearly defined to include such areas as
the concrete congtruction pit, the pool, and the underground bus located outside the main structure of the

complex, but which Attorney Generd Reno meant to cover dl of these areas.

57. Findly, the participants at the April 14 meeting discussed the issue of timing. Attorney
General Reno asked again, “Why now?’ The FBI told her that () there was no reason to believe that
Koresh would come out voluntarily, (b) the hedlth and safety of the children wasin jeopardy, and (c) the
effect of a prolonged standoff on the HRT was an issue. The Specid Forces colond aso suggested that
the HRT may need to stand down for retraining. Rogers opposed this suggestion. Hetold Attorney
Generd Reno that the HRT had bresks during the siege, and was not fatigued or in need of retraining.
He agreed, however, that if the Sege continued for severd more weeks, it might be necessary to pull the
HRT back for retraining. At the end of the meeting, Attorney Generd Reno till had not decided

whether to approve the plan.

58. Following further discussions among her staff, Attorney Genera Reno cdled Assigtant
United States Attorney Ray Jahn to inquire about conversations picked up by the Title [11 intercepts

which indicated that the water supply a the complex might be running low. FBI agents again assessed

2Pepple a the meeting do not remember hearing the word “ pyrotechnic” but it was clear that
the means of ddivery to be used would not start afire.
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the water supply issue, and concluded that the Davidians had plenty of water and had enough food to
last ayear. Attorney Generd Reno aso directed Hubbell to contact negotiator Sage directly to obtain
his assessment of the likelihood of a negotiated resolution. On April 15, Sage advised Hubbell that
negotiaions were a an impasse, and that a negotiated solution was unlikely in the short term. Sage told

Hubbel | that the only people who had Ieft the complex were people whom Koresh wanted to leave.

59. On Friday, April 16, Attorney General Reno advised Hubbell that she had decided not to
goprove the plan at that time. This decison set off a series of meetings among Department of Jugtice
and FBI personnel. Ultimately, Director Sessons gppeaed directly to Attorney General Reno, and
requested that she reconsider her decison. After further consdering the issue, Attorney Generd Reno
changed her mind. Sheindicated that she was inclined to gpprove the plan, but wanted to see an even
more detailed discussion of the plan and substantid supporting documentation setting out the conditions
insde the complex, the status of negotiations, and the reasoning behind the plan. According to Attorney
Generd Reno, she ultimately changed her mind because she was convinced that the Davidians would not
come out voluntarily. Shefelt that the FBI would eventualy have to go forward with some plan, and that

it was better to proceed when the FBI was ready and best able to control the situation.

60. Senior Department of Justice and FBI officias worked together to prepare the
documentation requested by Attorney Generd Reno. The materids that they prepared included the
written opinion of behaviord psychologist Dr. Dietz that negotiations were not likely to resolve the criss

and that Koresh would probably continue to abuse the children. FBI and Department of Judtice officias
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met again on April 17 to review the plan, the supporting documentation, and the rules of engagement.
Attorney Generd Reno gpproved the plan a approximately 7:00 p.m. Waco time (8:00 p.m.
Washington time), and Jamar notified Rogers that the plan had been approved a 7:17 p.m. Attorney

Genera Reno informed President Clinton of her decision to gpprove the plan on Sunday, April 18.

ActivitiesInside the Complex During the Days Preceding the Execution of the
Tactical Plan.

61. As mentioned above, during the find days before the execution of the plan, Koresh told
negotiators that he was writing an interpretation of the Seven Sedls. Even as Koresh clamed he had
finished interpreting the First Sedl, Schneider acknowledged that he had not seen any work product.
Koresh sent aletter out on April 14 indicating that he would surrender when he finished writing his
interpretation of the Seven Sedls. However, FBI behaviora scientists concluded that this | etter
condtituted another empty promise by Koresh and, accordingly, Attorney General Reno did not put
credence in Koresh's letter. Koresh would not give any credible or consistent timetable for

surrendering, leading to a consensus among FBI officids that he had no intention of exiting the complex.

62. On April 16, the Davidians displayed a sign outsde awindow on the east or red side of the
complex that said, “The flames await Isaiah 13.” On April 17, Title Il intercepts captured a
conversation (unintelligible at the time) among Davidians concerning their plan to prevent fire trucks from
reaching the complex: “Y ou're definitely right . . . | think al the time he knowsit . . . nobody comesin

here” “. . . bring the fire trucks and they couldn’t even get near us,” “Exactly.” Asthe FBI cleared the
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areain front of the complex of cars and other obstructions on April 18, the Title 111 intercepts picked up
a conversation between Davidians in which Schneider said *you dways wanted to be a charcod

briquette.” The other responded, “1 know that there' s nothing like agood fire. . .”

J. TheFBI Initiatesthe Tactical Plan on April 19.

63. The events of April 19 are well-chronicled in numerous logs, timelines, audio, and video
transmissions prepared contemporaneoudy, as well as numerous reports prepared after the fact.
Throughout the standoff, including April 19, the agents kept atyped log of their observations of the
activities at the command center in the rear TOC and a handwritten log at the forward TOC. The FBI
negotiators kept logs, and the FBI leadership in Washington, D.C., kept aSIOC log. Thefollowing

events are relevant to the Attorney Generd’s Order to the Specia Counsdl.

64. Prior to April 19, the FBI had equipped each of two CEV’ s with tear gas canisters mounted
on a boom extending from each CEV. CEV-1 had four refillable canisters of tear gas. CEV-2 had two
refillable canisters of tear gas mounted so that its boom could reach the second floor of the complex. In
addition, a CEV was equipped with arail which could be used to remove the sding from a building.

The FBI dso equipped HRT agentsin four Bradleys with M-79 grenade launchers to shoot non-
pyrotechnic Ferret tear gasrounds. HRT Supervisory Specid Agent McGavin commanded a tank
retriever, desgnated the Staff Command Vehicdle. McGavin and his team established araly point for

exiting Davidians southeast of the complex, and raised alarge flag containing ared cross at that location.
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Two additiona Bradleys occupied blocking positions, and two others were on standby to be used for

medical evacuation. HRT commander Rogers occupied an Abrams tank.

65. The Sniper Teamsremained at Serra-1 and Serra-2 where they were joined by machine
gunners from the HRT Golf and Echo teams. A medicd evacuation Bradley moved to Serra-2 shortly
after the commencement of the operation. Three FBI snipers occupied Serra3. The seven SWAT
teams provided perimeter security and medica response security. According to the medica annex to
the FBI’ s operationd plan, the plan was “designed to provide the best care possible for mass casudties
which could potentidly result from an exploson or other catastrophic event” at the Branch Davidian
complex. Attorney Generd Reno had requested that medica support be available for every man,
woman and child in the complex. In short, the plan cdled for a*transfer point” near the “T intersection”
where casuaties were to be evduated and initidly treated before being transferred to a“medical staging
area’ located at the entrance of the Forward TOC arealocated near the Y intersection.” From there,
the plan cdled for helicopters to be available to rush critica patients to one of anumber of civilian

medicd facilities. The FBI effectuated this plan on April 19.

66. The CEV’ s approached the complex at 6:00 am. Sage telephoned into the complex,
eventudly reaching Schneider, telling him that atactica operation was about to begin, but that it was not
an assault. At 6:05 am., the Davidians threw the phone outside the complex, probably because it had
been disconnected when a CEV ran over the line. At that point, Sage made an announcement through a

public address system (an announcement that he repested many times during the morning), stating that
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the FBI had begun to insert tear gas, that the FBI was not assaulting the complex, and that the Davidians

should exit the complex and walk toward the flag with the red cross.

67. In accordance with the operations plan, CEV-1 punched its boom into the complex and
discharged the first canister of tear gasinto the first floor a alocation designed to prevent the Davidians
from moving to the underground bus at the green side of the complex. CEV-1 then continued its tear

gassing operation sysemdticdly as outlined in the plan.

68. Asthefirg tear gasinsertion occurred, at 6:05 am., HRT Sniper Lon Horiuchi stationed at
Seral, saw what he believed to be green tracer rounds emanating from the complex toward the CEV.
He radioed to the FBI commanders the word “compromise,” meaning that the FBI was taking fire from
the Davidians. Numerous FBI agents and other witnesses saw or heard gunfire coming from the
complex, and some of these observations are recorded in the various FBI logs referenced above.
Davidian gunfire continued sporadically throughout the morning. No logs or radio transmissons indicate
that the FBI returned fire. At 6:17 am., the on-scene FBI |eadership questioned the agents at various
positions around the complex to learn whether they were returning fire. They al responded that they

were not.

69. CEV-1 continued itsinsertion of tear gas, moving to the black sde of the complex and
eventudly returning to aresupply areato refill its canisters. CEV-2 covered the red side, inserting tear

gas until it too needed to refill its canisters. Asaresult of the caling of “compromise” the Bradleys
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began firing non-pyrotechnic Ferret rounds into the main living quarters of the complex dmost
immediately after the operation began. Thefirgt targets were the tower and windows from which
Davidians were firing a the CEV’s. Then the Bradleys began a more systematic process of attempting

to fire Ferret rounds into dl the windows at the complex.

70. By 6:27 am., Rogers announced that the FBI had tear gassed dl windows in the complex.
Due to the combination of high winds, the failure of some Ferret rounds to penetrate into the complex
and/or discharge their tear gas, and the use of gas masks by some Davidians, the tear gas appeared to
have little effect upon the inhabitants. No one exited. A Title 11 intercept recorded a Davidian asking at
7:50 am., “[h]ave we been gassed?’ Other intercepts record some Davidians speaking without
difficulty, indicating that they had suffered no serioudly il effects from the tear gassing operations at that

time

71. At 6:44 am.,, a the request of Rogers, Sage announced to the Davidians that, if they did not
exit within two minutes, the FBI would resume tear gassng operations. When no one exited, Jamar and
Rogers ordered a second round of tear gassing with Ferret roundsto begin. The FBI soon ran low on
Ferret rounds and made efforts to locate additiona rounds. The tear gassing continued throughout the
morning, with planned breaks, and with repeated announcements by Sage that the Davidians should exit
the complex. The FBI fired atota of 389 Ferret rounds into the complex during the entire April 19

operation; in addition, the FBI ddivered 20 canisters of tear gas during the entire operation.
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K. The FBI Fires Three Pyrotechnic Tear Gas Rounds at the Concrete
Congtruction Pit on the Green Side of the Complex.

72. Ealy in the morning, the Charlie Team Bradley unsuccessfully attempted to deliver Ferret
rounds into the concrete congtruction pit on the green side of the complex. The Charlie Team made the
attempt to prevent Davidians from hiding in the concrete congtruction pit which was connected to the
main structure by a buried bus and an underground tunndl. At gpproximatdly 7:45 am., the Charlie
Team Leader requested permission from McGavin to fire military tear gas rounds—which had better
penetration capability— toward the concrete congtruction pit on the green side of the complex. Unlikea

Ferret round, a military tear gas round ddlivers the tear gas through pyrotechnic means.

73. At 7:48:52 am., McGavin radioed Rogers and told him that he thought that the FBI could
penetrate the concrete congtruction pit with a military tear gasround. Rogers gave permission to
McGavin to fire military tear gas rounds athough he suggested that they may not work due to water in
the structure. Rogers has subsequently claimed that he believed that firing pyrotechnic tear gas at the
concrete congtruction pit did not violate the ingtructions of Attorney Generad Reno because the concrete
congruction pit was not part of the flammable wooden living structure of the complex. The Bradley
moved into position, and the driver dropped the back door. Special Agent Corderman used the back
door of the vehicle as a platform from which to fire the military tear gas rounds. He fired three rounds a
gpproximately 8:08 am. but immediately saw that they had bounced off the roof of the concrete
congtruction pit. One landed between the concrete construction pit and the Sierra-2 sniper position and

the other two landed just to the right Side of the concrete congtruction pit. All three rounds came to rest
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harmlesdy in no pogition cgpable of garting afirein the complex. Thefiring of the military tear gas

rounds was not recorded on any log on April 19. However, the radio transmission a 7:48:52 am. was

recorded by the Nightstalker aircraft as follows:

HRT-2:

HRT-1:

HRT-2:

HRT-1:

HRT-2:

HRT-1:

HRT-2:

HRT-1:

HRT-2:

HRT-1:

HR-2 to HR-1.

Go ahead, thisisHR-1.

Currently re-supplying Charlie-1 . . . rdative sdfety, ah, utilizing
the vehicle for cover and attempt to get . . . penetrate the
construction project.

Y ou' re talking about the black over top of the congtruction?
Say again HR-1.

Are you saying he can penetrate the black covering over the
congtruction on the green Sde?

104 ... Hethinks he can get in aposition of relative safety,
utilizing the track for cover and attempt to penetrate it with
military rounds.

Roger. Of course, if there iswater underneeth, it's just going to
extinguish them, but you canftry it.

10, 10-4, copy you can try it.

Y eah, that' s affirmative.

The FBI did not fire any other military tear gas rounds at Waco on April 19.

115



L. The FBI Breachesthe Complex.

74. At 9:01 am., Rogersradioed that he did not want the vehiclesto insert tear gasinto the front
door of the complex because he wanted to create an escape route for the Davidians. At
9:12 am., aCEV pushed in the front door that the Davidians had blocked with a piano, after which, a
9:19 am., both Rogers and McGavin stated by radio to the vehicle drivers that the HRT should not
insert tear gas into the front door so that the Davidians could avall themselves of the newly created exit

route.

75. Between 9:30 am. and 10:00 am., Rogers, Jamar, and McGavin (and for some of the time
Swenson) met at the“Y” intersection outsde the complex to discuss the ineffectiveness of the tear gas
inserted thusfar. They agreed that they would penetrate deeper into the complex in order to increase
the effectiveness of their operation. While the plan only alowed for the systematic dismantling of the
complex after the passage of 48 hours, the FBI on-scene leaders determined that they would need to
penetrate the building to effectuate their tear gas ddlivery. Jamar and Rogers believed the occupants of
the complex had taken shelter near the concrete bunker beneath the tower. Since the Bradley M-79
tear gas gunners could not otherwise reach this area, Rogers decided to order the breach of the building

from the front and rear with the CEV’sin order to ddiver tear gasto thisarea.

76. After refilling the tear gas canisters the second time, CEV-2 logt itstread and its crew then
occupied CEV-3, which was not equipped to deliver tear gas. CEV-3 drove to meet Rogers, who was

in the Abrams tank, at which time Rogers instructed the crew to go to the black sde of the complex and
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use the boom and blade to create a path to the tower. Rogers and the crew of CEV-3 have stated that
the purpose of this operation was to create a driveway to the main tower so that CEV-1 could insert

tear gas close to the tower.

77. The FBI Nightstalker surveillance aircraft captured the CEV penetration activity on its
Forward Looking Infrared (“FLIR") thermd imaging system which had provided the audio recording of
the radio transmissons concerning the authorization for the use of military tear gas rounds and the
opening of an escape route through the front door. It also provided video of the front door being pushed
in by the CEV. The video from the early morning FLIR was obscured by considerable cloud cover. By
the time the operation to deliver tear gas to the tower began, the cloud cover had lifted and the images
were rddively clear. At 10:41 am., the beginning of the second shift, the operator failed to engege the

audio, dthough the video remained operationd.

78. At 11:18 am., CEV-3 made contact with the wall on the black side of the gymnasum. Its
mission was to clear a path through the gymnasum (which the Davidians used as a Sorage area) to the
tower, s0 that CEV-1 could then ddliver tear gas. At 11:20 am., CEV-3 pushed through the wall of the
gym, and then exited. At 11:21 am., the CEV entered again. The entries were dow and problematic
because the driver feared a drop off or ledge, and encountered alarge number of stored items that
created obstacles. He also stated that he feared that Davidian snipers might be located in the catwalk at

the top of the gymnasum. On the eighth entry, the CEV went completely insde the gym so that the front
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of the CEV (or the debrisit was pushing) protruded from the front of the gym. At 11:27 am., the CEV

clipped a beam, causing the gym roof to collapse.

79. The effort to reach the tower continued for over a half an hour longer, and included
penetrations into the white side of the complex by CEV-1 aswdll, with portions of the structure
continuing to collgpse throughout the process. At about 11:30 am., the driver of CEV-1 penetrated the
building on the white sde perpendicular to the tower or concrete bunker area. Over the next twenty
minutes, CEV-1 entered and backed out of the building three times. As the vehicle backed from the
building, the operator used the blade to drag debrisfrom the area. Again, the penetrations of the
building were dow and methodica as the driver feared there may be a basement or drop off benegth the
sructure and the vehicle would become stranded. During this operation, the CEV-1 operator had
swivelled the boom to the rear and, at 11:50 am., after repositioning the boom, CEV-1 entered the
dructure once again to insert tear gas into the tower area. After inserting the tear gas, and on the
command of Rogers, CEV-1 returned to the front door and again penetrated thisarea. A short time
later, at about 11:54:26 am., CEV-1 again penetrated the front door area and inserted a canister of tear
gas. At about 11:57 am., Jamar ordered the CEV to clear this areato allow the occupants to exit
quickly and safely. CEV-1 then made severa additional entries into the front door area. At 12:05 p.m.,
Rogers ordered the CEV to ddliver tear gas to the white/red corner, and the CEV departed the area of
the front door. Throughout this operation, the FBI FLIR tapes showed rapid “flashes’ on and around
the complex and the vehicles. These flashes were solar reflections off of certain types of debris,

including glass, that was strewn around the complex.
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M. TheDavidians Prepareto Start the Fire.

80. During the early part of the execution of the FBI’ stear gas insertion plan, the Title Il
intercepts recorded Davidians making references to getting gas masks, and they recorded the sounds of
people loading guns, and moving to different parts of the complex. The Davidians commented on the
“good” wind dispersing the tear gas, and opened windows to ventilate the complex further. The Title I
intercepts a so recorded sounds consistent with gunfire emanating from within the complex to positions

outsde the complex.

81. Asealy as6:05am., the Title 11 intercepts picked up conversation indicating that the
Davidians were pouring fud and preparing to light the complex on fire. The Title 11l monitors at the rear
TOC were unable to understand these conversations, which remained largely unintelligible until they
were professionally enhanced after the standoff. Because these conversations bear directly on theissue
of who started the fire, some of them areincluded below. They indicate that the Davidians began
pouring fuel early in the morning on April 19, and that they prepared to Sart afire at severd different

times during the tear gassing operation.

82. At 6:09 am, the intercepts recorded the following conversation among a group of Davidians.
Unidentified Mae: Have you poured it yet?
Unidentified Mae Hm.
Unidentified Mde: Did you pour it yet?
Unidentified Mde: Inthe hdlway . . . yes.

119



Unidentified Mae: David said pour it right?

Unidentified Mde D’you need . . .

Unidentified Made: Come on let’s go.

Unidentified Mde: David said we have to get the fud on.
Unidentified Mde: Does he want it poured dready?
Unidentified Mde We want the fudl.

Unidentified Mde: Yesh.

Unidentified Mde We want some here.

83. At 6:15 am., the intercepts recorded this conversation:
Unidentified Mae: Have you got the fud . . . ready?
Unidentified Mae: | aready poured it.

Unidentified Mde: It' s dready poured.

84. At 6:22 am., the intercepts recorded the following conversation among the Davidians.
Unidentified Mde: Nobody comesin huh?
Unidentified Mae: Nobody' s supposed to comein.
Unidentified Mde: Right.
Unidentified Mde: They got some fud around here.
Unidentified Mde: Yeah . . . We ve been pouring it.
Unidentified Mae: Pouring it dready.
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Unidentified Mde: W€ ve got it poured dreedly.

85. At 7:08 am., the intercepts recorded the following conversation among the Davidians.
Unidentified Mae: That'sgood . . .
Unidentified Mae: Red quickly you can order thefire yes.

Unidentified Mde: Yesh.

86. At 7:20 am., the intercepts recorded the following conversation among the
Davidians
Unidentified Mae: Y ou've got to put the fud in there too.
Unidentified Mde: Isit dry?
Unidentified Mde: Hey let’s put loads of fud in there.

Unidentified Mde: Fudl.

87. At 7:21 am., the intercepts recorded the following conversation among the
Davidians
Unidentified Mde: Isthere away to spread fud there?
Unidentified Male: OK . . . what wedo . ... You don't know.
Unidentified Male: | know that won't spread . . . get some more.
Unidentified Mde: So we only light it first when they comein with the
tank right . . . right as they’ re coming in?
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Unidentified Mde Right.
Unidentified Mde That'ssecure. . .. We should get more hay in here.

Unidentified Mde: | know.

88. At 7:23 am., the intercepts recorded the following conversation among the Davidians.
Unidentified Male: Y ou have to spread it al so get started OK?
Unidentified Mde: Yeah . . . got some cans there.
Unidentified Male: Right here.. . . two canshere. .. and that’s . . . and the rest can

tekeem. ..

89. At 11:27 am., the intercepts recorded the following conversation among the Davidians.
Unidentified Mae: Thereisn't any reason to go out there.
Unidentified Mde: No.
[Vehicle noisg]
Unidentified Mae: Do you think | could light this soon?
Unidentified Mae They're bringing it right to the middle of the.. . .
Unidentified Mae: Whoa. . . whoa
90. At 11:42 am., the intercepts recorded the following conversation among the Davidians.
Unidentified Mae: We're near the point where we oughtabe.. . .
Unidentified Male: We'veno . . . we'renot to blamefor that . . .. Werenot to

blame.
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Unidentified Mae: Looksto methat you gotta. . .
Unidentified Mae You'll have to ded with that.
Unidentified Male: Go and get the kids.
Unidentified Mae: They'll go for the barn.

Unidentified Mde: | want afireonthefront. ..youtwocango. ..

91. Then, a 11:54 am., an unidentified mae Sated: “Keep thet firegoing . . . keepit.” Thiswas

the last statement intercepted before the listening device ceased operating.

92. At gpproximately 12:06 p.m., an FBI agent observed a white male wearing a gas mask just
insgde of the front door area of the complex. Theindividud hed along rifle in hisright hand and was
walking from east to west holding something in hisleft hand. An overturned piano obstructed the FBI
agent’ sview of theindividud’s hands and body, but the agent later concluded that the individud’s
movements were cons stent with those of a person spreading fuel within the complex. Also, the FBI
agent observed the unidentified individud ignite afire in the front door area of the complex. The agent

reported his observation contemporaneoudy.

93. An FBI agent, who had aclear view into the chapd area, observed two individuas making
movements which were congstent with the spreading of fud. The FBI agent was located at a
sniper/observer position approximately 180 yards from the southeast corner of the complex. The FBI

agent was using binoculars and a potting scope at the time of his observation. Seconds before smoke
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became visible on the second floor of the southeast tower, a SWAT agent observed awhite mae
repeetedly bending over in the second floor room of the southeast tower where the fire ignited. The
agent was located at a position on a hill gpproximatey 900 meters from the east Sde of the complex,
and was using fidd glasses a the time he made his observation. From within the complex, Davidian
Graeme Craddock observed an unidentified individud pouring Coleman fud in the chapd area of the
complex. Craddock aso overheard Pablo Cohen tell the unidentified person to pour the fud outside
rather than ingde. A few minuteslater, Craddock heard Mark Wendell say “light the fire,” and, in
response, Cohen stated “wait, wait, find out.” At that time, Cohen and Wendell then had a conversation

which Craddock could not overhear.

N. Fire Startsat the Complex and Nine Davidians Exit.

94. At 12:06 p.m., CEV-1 moved from the southeast corner of the complex toward the road.
Moments later, a 12:07 p.m., the FLIR tape shows a visible fire sgnature in a second floor room at the
southeast corner of the complex. The FLIR tape shows a second visble fire sgnature in the dining room

areaa 12:08 p.m. The FLIR video shows athird visble fire Sgnature in the tage area a the rear of the

chapd.

95. Asthefire began to spread, FBI agents heard gunfire within the complex. They stated that
some of the rounds sounded “ cooked off” by the heet, but that others were rhythmic in nature, leading

some of the agents to conclude at the time that the Davidians were committing mass suicide.
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96. Shortly after the fire began in the southeast corner of the complex, Davidians David
Thibodeau, Derek Lovelock, Jamie Cadtillo, and Clive Doyle exited the chapel. Doyle had injuries on
both sides of his hands consstent with liquid fud burns. Graeme Craddock exited the chapd area
through awindow, entered the rear courtyard, and concedled himsdlf in a concrete structure at the base
of the water tower. He was not arrested until 3:30 p.m. At 12:16 p.m., Davidian Renos Avraam exited
to theroof. HRT agents attempted to help him to safety, dthough heressted. Smilarly, Davidian Ruth
Riddle jumped from the white side roof but then reentered the complex. Specid Agent James McGee
exited his secure pogtion in a Bradley, ran into the flaming building, and rescued Riddle against her will.
Once Riddle was safely outsde of the complex, McGee questioned her regarding the location of the
children within the complex, but Riddle refused to answer. Marjorie Thomas and Misty Ferguson, who
fdl or jumped from the second floor on the white sde of the complex, were badly burned. According to
one of the Secret Service paramedics who treated her, Marjorie Thomas was in respiratory arrest and
would have died had she not received the immediate medical care provided to her. During the course of
thefire, atota of nine Davidians exited the complex. These Davidians were initidly trested in the
fortified medical position near the “T intersection” and then, trangported to the rear medica areafidd
hospitd. The severely burned victims were flown by MedEvac helicopter to Parkland Hospitd in

Ddlas, Texas.

97. The FBI combined log reports the first observation of fireat 12:10 p.m. At 12:13 p.m.,, fire
department assistance was requested. Within 18 minutes of the first observation of fire, the entire

complex was engulfed in flames. Jamar permitted firefighting vehicles to goproach the complex at 12:34
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p.m. He has stated that he waited until then because of fear for the safety of the unarmed firefighters.
Rounds continued to cook off ingde the complex after the firefighting trucks were on the complex

premises putting out the fire,

98. At 1:.00 p.m., severd HRT agents entered the concrete congtruction pit, waded through
waist high water contaminated with sewage and rats, and reached the underground bus to search for
aurvivors. Severa FBI searchers, including HRT commander Rogers, entered the concrete construction
pit with the hope that the children were hiding in the underground bus. They found none. They dso
could not open the trgp door leading from the underground bus to the living quarters because it was

covered with debris.

O. TheFBI and the Texas RangersInvestigate the Crime Scene.

99. At approximately 4:00 p.m. on April 19, the FBI permitted the Texas Rangers (with
ass gance from the Texas Department of Public Safety) to begin their efforts to secure the scene and
gather evidence. The Rangers maintained security around the remains of the complex. Captain David
Byrnes, among others, supervised the securing of the scene pending the implementation of a search
protocol. Smoldering remains from the fire delayed the processing of the scene for three days. During

that time, because of the heat, anmunition continued to “cook off” and cans of food exploded.

100. Although the Texas Rangers had principd responghility for organizing the search for

evidence, numerous federd and state agencies and agency components participated in the gathering and
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andysis of evidence from the scene. They included representatives from the Laboratory Divison of the
FBI, the Tarrant County Medica Examiner’s Office, the Houston Fire Department’ s Arson Division, the
United States Attorney’ s Office for the Western Didtrict of Texas, the Texas Department of Public
Safety Crime Laboratory, ATF, and the Smithsonian Ingtitution. During the first few days &fter the fire,
the Rangers led severd coordination meetings with the representatives of these entitiesto ensure the

orderly processing of evidence.

101. On April 20, explosive experts from ATF and the FBI searched the remains of the
complex for explosive devices. FBI Supervisory Specid Agent Wadlace Higgins, an explosve and
hazardous device examiner, located two military tear gas projectiles adjacent to the east Sde of the
concrete condruction pit. Higgins, concerned that one of the rounds might <till contain tear gas, fired a
handgun at the projectile in an attempt to render it safe. He did not retrieve elther of the projectiles. No

one logged these projectiles into evidence.

102. On April 22, the crime scene search personnel met at Ft. Fisher Texas Ranger Museum to
reach a consensus on how to proceed. They decided to divide the complex grounds into gridded
sectors S0 that people making use of the evidence in the future would know where each piece of
evidence had been found. The grid contained 21 |ettered sectors, from “A” to “W,” excluding the letters
“Q’ and “K.” Six teams, each led by a Ranger, gathered and catalogued evidence. Photographers took
pictures of key evidence before agents removed it. However, there were more grids than

photographers, so each photographer covered more than one grid. As bodies were found, they were
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tagged, removed from the crime scene to a staging area, and subsequently loaded onto arefrigerated
truck and transported to the Tarrant County Medical Examiner’s Office.

103. On April 23, during the search for evidence, Sergeant George Turner, a Texas Ranger,
recovered an expended shell casing from a pyrotechnic tear gas round in Sector E, grid EC1. The FBI
laboratory labeled the shell item Q1237. Sgt. Turner stated that he discussed the find with FBI
Supervisory Specid Agent Rick Crum who said he would try to determineits origin. The shell casing
recovered by Sgt. Turner is a component part of a40 millimeter tear gas round referred to as amilitary
tear gas round or XM651E1. According to Sgt. Turner, Crum informed Sgt. Turner in 1994 &t the
crimind trid of the Davidians that the shell casing that Turner found in April was from amilitary casng
that had been fired by the FBI. Also according to
Sgt. Turner, Crum stated that hisinquiries had reveded that the FBI had fired the round in an effort to

knock down adoor and that FBI on-scene leadership had given permission to fire the round.

104. As the crime scene search continued, the Rangers were catal oguing thousands of pieces of
evidence and retrieving thousands of pounds of additional materids. Additiondly, the Rangers
conducted aline search on April 30 involving 53 law enforcement officias who lined up fingertip to
fingertip and searched the area outside the main structure of the complex. On April 30, a crime scene
photographer took a photograph of a military tear gas projectile 200 yards northwest of the water

tower. This projectile was not inventoried as evidence and extensve searches have failed to locate it.
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105. On May 12, the Rangers loaded the evidence into atruck. The evidence recovered by
Rangers from the Davidian complex included 300 rifles and shotguns, including two .50 caiber BMG
rifles, 34 AR-15 assault rifles, 61 M-16 assaullt rifles, 61 AK-47 rifles, and 5 M-14 rifles. More than
40 of theserifles were fully automatic. Additiondly, the Rangers recovered 60 pistols and thousands of
pounds of live and spent anmunition. On May 15, they delivered evidence to the FBI Crime
Laboratory in Washington, D.C. On May 17, the chain of custody was formdly transferred to FBI
Specid Agent Jm Cadigan of the FBI Crime Lab. The FBI returned the evidence to the Rangers on

various dates but most had been returned by December 3, 1993.

106. On April 19, 1993, at the direction of the Department of Justice, ATF assembled an
independent team of fireinvestigators. The team conssted of Assstant Chief Investigator Paul Gray,
Houston Texas Fire Department; Senior Investigator William Cass, Los Angeles City CdiforniaFire
Department; Investigator John Ricketts, San Francisco Cdifornia Fire Department; and Deputy Fire
Marshd Thomas W. Hitchings, Allegheny County Police Fire Marshd’s Office. Also, Drs. James

Quintiere and Frederick Mower were retained in order to conduct a fire development anayss.

107. Thefire investigation team conducted a nine-day on-Ste investigation beginning April 21,
1993, and continuing until April 29, 1993. On April 22, 1993, prior to gaining access to the crime
scene, the fire investigation team viewed news media video recordings of the fire and discussed the
possibility that fires had ignited in three separate areas dmost Smultaneoudy. On April 23, 1993, the

fire investigation team began the process of collecting potentid evidence and identifying items to be sent
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to the laboratory for analysis. An accelerant detection dog was used to determine which items were to
be sent for [aboratory analysis. The accelerant detection dog derted agents to debris in the southeast

corner areg, the dining room area, and the chapel area, and to a number of articles of Davidian clothing.

108. The investigation resulted in the recovery of numerous Coleman fue cans (some of which
gppeared to have been intentiondly punctured), lanterns, and numerous articles of debris on which the
laboratory detected the presence of flammable liquids. The laboratory was able to confirm the acceerant

detection dog’ s derts on debris in the chaped area and in the southeast corner area of the complex.

109. Thefire team concluded that: the “fire was caused by the intentiond act(s) of a person or
persons insde the compound;” the “fires were set in three separate areas of the complex;” and

“flammable liquids were used to accelerate the pread and intensity of the fire.”

P. The Medical Examiners Deter mine the Cause of Death of the Davidians.

110. On April 19, the Tarrant County Medical Examiner’s Office, led by Dr. Nizam Peerwani,
the Chief Medica Examiner, prepared to conduct the autopsies of the Davidians. The Tarrant County
Medical Examiner’s Office first became involved with the events at Waco when Dr. Marc Krouse, the
Deputy Chief Medica examiner, was caled on February 28, 1993, and told to prepare for the autopsies
of the four ATF agents killed during the initid gun battle. In early March 1993, Dr. Krouse performed
these autopsies, and Dr. Peerwani conducted another autopsy on the body of Michael Schroeder, who

had been killed in a gun battle with ATF agents late in the day on February 28.
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111. On April 19, Dr. Peerwani activated his office’ s Mass Disaster Plan. Dr. Peerwani’ s office
received the first body from the crime scene on April 19. On April 21, Dr. Peerwani and an
odontologist from his office surveyed the crime scene. Between April 22 and April 29,

Dr. Peerwani’ s recovery team, including a photographer, crimindist, pathologist and an anthropologist,
assged in the recovery of bodies. They developed a procedure for flagging, photographing and
removing the human remains from the scene. Later Dr. Peerwani created a diagram showing the

location where they found each of the bodies.

112. Over the next month, Dr. Peerwani and his staff conducted autopsies at the Tarrant County
Medica Examiner’s Office. Dr. Peerwani led ateam of professonds including pathologists,
anthropologigts, FBI fingerprint examiners, and odontologists from various organizations. Until they
could be examined, the bodies were kept appropriately cool to preserve any evidence suggesting their
cause of death. After their examination, the bodies were kept in afreezer donated by the FBI to the

Tarrant County Medical Examiner’s Office.”

3Sometime after the examination, the freezer mafunctioned.
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113. The examiners found 94 remains and labeled them MC-1 through MC-81,"* with multiple
remainsincluded under one number in some cases such as MC-31A through MC-31F” and MC-67-1
through MC-67-8. Furthermore, because of the extensive heat damage and commingling of bodies,

DNA andysis determined that severd of the MC numbers were actually the same individual.”

114. The autopsy reports, DNA findings, and anthropologica work indicated thet at least 74
Davidians died on April 19, including at least 20 children under the age of 14 with amgority of children
under the age of seven. On April 19, at least 20 Davidians were shot including at least five children
under 14. Of the 20, 12 were shot in the head, two were shot in the head and chest, three more were
ghot in the chest only, two were shot in the back and one, Schneider, was shot in the mouth. In severd
additiond ingtances, the pathologists could not confirm, but would not rule out gunfire, which indicates
that more Davidians may have been shot. Additiondly, one child was stabbed to death. Dr. Peerwani
attributed most of the other desths to inhalation of smoke and carbon monoxide and therma burns due

to the fire or suffocation due to overlay and burid in the Sructurd collapse.

"“MC” denotes“Mount Carmel” which is another name for the Branch Davidian complex. Dr.
Peerwani devised this numbering system.

"*For example MC-31A and MC-31B are Aisha Summers (who died of a gunshot wound) and
her near term unborn child respectively, while MC-31D and MC-31E caled MC31-DE are parts of
the same fragmented skull of an 11 to 14 year old unknown child (who aso died of a gunshot wound).

®For example, DNA analysis showed that MC-50 and MC-61 are the same individual, a child
of Douglas Wayne Martin.
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Q. The Department of Justice and Congress Investigate the Activities at Waco.

115. Immediately following the fire, FBI Specid Agent in Charge and spokesman Robert Ricks
announced at a press conference that the FBI had not used any pyrotechnic devices during the April 19
operation. Within days, Congress convened hearings, and on April 28, 1993, Attorney General Reno
testified that she had been assured prior to the operation that the tear gas and its “ means of use” were
non-pyrotechnic. HRT commander Rogers sat behind her during this statement but did not inform her
that the FBI had used pyrotechnic tear gas at the concrete congtruction pit. In addition, FBI Director
Sessons testified that the FBI had chosen CS gas because the agents could deliver it without
pyrotechnics. Rogers, dso present during the testimony of Sessions, failed to correct any potentia

mismpression left by this satement.

116. Numerous investigations and inquiries followed, including afire investigation and scientific
fire analyss, Congressiond hearingsin 1993 and 1995, a 1993 Department of Treasury Report about
the ATF srole in the Waco operation, and a 1999 GAO report on the use of the armed forces at
Waco. Also, in 1993, the Department of Justice organized a series of inquiries into the Waco operation
under the supervison of Deputy Attorney Generd Philip Heymann. This project was divided into four
parts. (1) afactud review of the entire Department of Justice and FBI operation at Waco, (2) further
review by apanel of experts who were asked to make recommendations based on the facts devel oped
intheinitid review, (3) acriticd evauation of the handling of the Branch Davidian sandoff prepared by

Edward S.G. Dennis, J., and (4) Deputy Attorney Generd Heymann's own report containing
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recommendations for changes to better handle smilar Stuations in the future. None of these reports or

investigations found evidence of crimina wrongdoing by the United States or its agents a Waco.

117. Attorney Genera Reno asked Richard Scruggs, an experienced federa prosecutor, to
conduct the factud inquiry into the activities of the FBI and Department of Justice & Waco, including the
April 19 operation. Scruggs was an acquaintance of Attorney General Reno’s who came to
Washington, D.C., from Miami at her request to assst her in her new role. Deputy Attorney Generd
Heymann asked Assstant United States Attorney Steven Zipperstein and a Department of Justice's
Office of Professond Responghility attorney, Robert Lyon, to work with Scruggs. The FBI's
Ingpections Division provided the investigative resources for the review. This effort wasled by FBI
Inspector Victor Gonzalez and Assistant Inspectors Herbert Cousins and Roderick Beverly. The FBI
compiled memoranda of interviews (cdled “302's’) and other documents. Scruggs and his team then
drafted a summary of the beliefs of the Davidians and a narretive of the events occurring a \Waco.
Scruggs and his team did not conduct aformd investigation. They did not make efforts to determine or
chalenge the veracity of the statements of witnesses, nor did they test or chalenge the FBI’ swidely

publicized contention thet it did not fire guns or use pyrotechnics during the standoff.

118. Scruggs and his team assumed from the outset that the Davidians, not the FBI, Sarted the
fire. While the Scruggs team did not specificaly ask witnesses whether they used pyrotechnic devices a
Waco, one FBI pilot told Scruggs' investigators that he had heard a radio conversation about the use of

“some sort of military round” a the concrete congtruction pit. The other pilot in that same plane told
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Scruggs investigators that he observed atear gas cloud form over the concrete congtruction pit. The
investigators apparently attributed no significance to these statements.  Scruggs issued his report, entitled
“Report to the Deputy Attorney General on the Events At Waco Texas February 28 to April 19, 1993,”
on October 8, 1993. In asection entitled “False Accusations that the FBI Started the Fire,” the report
gated that “a nationaly recognized team of arson experts [concluded that] . . . the gas ddlivery systems
that the FBI used were completely nonincendiary.” Further, the Scruggs report Stated that the arson
team “noted that the tear gas ddlivery methods that had been salected evidenced the FBI’ s concern for
diminating fire hazards” The report, while discussng military involvement a Waco, did not andyze the

legality of the use of the Armed Forces of the United States.

R. The Department of Justice Prosecutes the Davidians.

119. On August 6, 1993, afederd grand jury returned aten count superceding indictment
charging twelve Davidians with various crimes arigng out of their activities a the complex prior to
February 28, during the 51-day standoff, and on April 19. Theindictment named Kathryn Schroeder,
Brad Branch, Kevin Whitecliff, Clive Doyle, Jame Cadtillo, Livingstone Fagan, Paul Fatta, Woodrow
Kendrick, Norman Allison, Graeme Craddock, Renos Avraam, and Ruth Riddle as defendants. The
Davidians faced different charges, which included conspiracy to murder federa agents, aiding and
abetting the murder of federd agents, using and carrying afirearm during and in relation to a conspiracy
to murder federd agents, ading and abetting an attempted murder of federd agents, illegdly carrying an
explosive grenade, congpiring to possess and manufacture machine gunsillegdly, and aiding and abetting
Koreshintheillegd possesson of machine guns. As part of the conspiracy count, the government
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aleged that the Davidian defendants had deliberatdly et fire to the complex on April 19. One Davidian,
Kathy Schroeder, pled guilty to one count of armed resistance of afederd officer; the remainder

prepared to go to trid.

120. Assstant United States Attorney Ray Jahn was the lead prosecutor on the case. Assistant
United States Attorneys Bill Johnston, LeRoy Jahn, and John Phinizy asssted him, aong with

Department of Justice attorney John Lancaster and pardega Reneau Longoria

121. On August 23 to 25, 1993, the prosecution team, including Ray and LeRoy Jahn, John
Lancaster and John Phinizy, met with severd members of the Texas Rangers and FBI Laboratory
personnd, including Rick Crum, to discuss the ongoing andyses of the evidence recovered from the
crime scene. During the meetings, LeRoy Jahn asked Crum to have a specific 40 millimeter shall casing
andyzed to determine “what the origind load was and marks of vdue.” On August 25, 1993, Crum
hand carried the casing to Washington for anadyss by the FBI Laboratory. Crum identified the casng as

a"“grenade launcher cartridge case” This casing was labeled by the lab as Exhibit Q1237.

122. In November 1993, the government’s crimind triad team made atrip to Quantico, Virginia,
to interview members of the HRT who had participated in the events at Waco earlier thet year. Before
making the trip, the trial team viewed arecently released film produced by Linda Thompson entitled,
Waco: The Big Lie. Thefilm contained news footage showing an FBI agent shooting a grenade

launcher from the back of a Bradley and, moments later, acloud of tear gas rising from the area of the
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concrete congtruction pit. Thompson clamed in the film that this footage showed that the FBI started
the fire early in the morning of April 19. One reason for interviewing HRT members at Quantico wasto

hear their explanation of this footage.

123. The prosecutors showed the film to alarge group of HRT members and then interviewed
them in smdler groups. During the interview of the Charlie Team, Corderman told members of thetrid
team that the smoke shown in the film was not due to fire, but rather was atear gas cloud from amilitary
tear gas round that he had fired at the concrete construction pit. Corderman described the round as
incendiary. Longoriawrote the word “incendiary” in her notes next to the description of the military
round. Lancaster’s notes dso state “fired 1-4 incendiary rounds’ and “1 military” round at the * ce-ment

[sic] underground dedl.”

124. Members of the trid team dso met with HRT commander Richard Rogers. LeRoy Jahn's
notes reflect that Rogers told them that the FBI had used a* cupcake” round at the concrete construction
pit, that he knew there was water in the concrete construction pit, and that the cupcake round had
greater “penetrator” power than the Ferret rounds that had bounced off. Lancaster recallsthat LeRoy
Jahn asked Rogers what a cupcake round was and that Rogers explained that it was amilitary round.
Longorid s notes from the same interview reflect that Rogers referred to the use of a“military tear gas

round.”
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125. Back in Waco, the crimind trid team prepared outlines and witness charts reflecting that
the HRT had fired “military” rounds at the concrete construction pit during the early morning hours of
April 19. These documents indicate that the trid team decided to save this information for rebutta in the
event that the Davidians attempted to claim that the “smoke” in the concrete congtruction pit was the

result of an igniting fire, rather than the use of tear gas.

126. The government’ strid team did not disclose the use of the military tear gas rounds to the
lawvyersfor the Davidians under Brady v. Maryland which requires prosecutors to provide the defense
with exculpatory information. 1n the “ Government’s Response to Defendant Castillo’s Specific Brady
Requests,” Ray Jahn stated, “[t]he government has no evidence that government agents fired gunshots
on April 19, 1993, other than ferret tear gasrounds.” However, the government provided the crimind
defense team with a 49-page FBI laboratory report which referenced Q1237, the shell from amilitary
tear gas round that the Rangers had located at the scene, and they also provided the defense with
numerous photographs, including the photograph of a spent military tear gas projectile taken by the

crime scene photographer at the crime scene.

127. During the trid, the prosecution sought to prove that the Davidians sarted the fire. Dr.
Quintiere, the government’ s fire expert, testified that the fire started in three or four locations
smultaneoudy, and another expert testified that the Davidians had spread accd erants throughout the
complex. None of the prosecutors mentioned the FBI’ s use of pyrotechnic rounds severa hours before

thefire sarted. They continued to view this evidence only asrebuttd evidence. They did provide
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testimony that the FBI had used Ferret rounds, and FBI HRT member Thomas Rowan testified that a

Ferret round was “ not a pyrotechnic.”

128. On February 26, 1994, the jury acquitted the defendants of the conspiracy and murder
counts but convicted five defendants of the lesser included offense of aiding and abetting mandaughter.
Thaose convicted of aiding and abetting mandaughter were Renos Avraam, Brad Branch, Livingstone
Fagan, Jame Cadlillo, and Kevin Whitedliff. Brad Branch, Kevin Whitedliff, Jame Cadtillo, Livingstone
Fagan, Graeme Craddock, Renos Avraam, and Ruth Riddle were each convicted of using or carrying a
firearm during a conspiracy to murder federd officers. Graeme Craddock was convicted of possessing
an explosve grenade, and Paul Fatta was convicted of conspiring to illegaly possess and manufacture
machine guns and aiding and abetting the illegd possesson of machine guns. Three Davidians, Clive

Doyle, Woodrow Kendrick, and Norman Allison, were acquitted of dl charges.

129. On June 17, 1994, the Honorable Walter S. Smith, Jr. sentenced Avraam, Branch,
Cadtillo, Fagan, and Whitecliff to 40 years each in prison. Judge Smith sentenced Craddock to 20 years
in prison, Fattato 15 years, and Riddle to five years. Schroeder was sentenced to three years on July 8.
The United States Court of Appedsfor the Fifth Circuit affirmed the convictions on August 2, 1996.
On June 5, 2000, the Supreme Court remanded the case to the Digtrict Court for resentencing, holding
that the Davidians convicted of using or carrying firearms during and in relaion to the ATF raid were
improperly sentenced to 30 years for possession of machine guns because the jury had not found

specificdly that the defendants possessed machine guns.
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S. CongressHolds Additional Hearingsin 1995.

130. In July and August 1995, the United States House of Representatives held additional
hearings on the Waco incident. The hearings were convened jointly by the Judiciary Committee' s
Subcommittee on Crime and the Committee on Government Reform and Oversight’s Subcommittee on

Nationa Security, Internationd Affairs, and Crimind Judtice.

131. Upon learning that Congress intended to hold the hearings in 1995, Attorney Generd Reno
asked Scruggs and Zipperstein to lead the Department of Justice effort to prepare for these hearings.
Many in the Department of Justice viewed these hearings as a highly partisan effort to impugn the actions

of Attorney Generd Reno and her steff.

132. On June 8, 1995, Congress submitted document requests to the Department of Justice,
which included arequest for “dl records of or concerning pyrotechnic devices and incendiary weaponry,
including alisting of dl pyrotechnic and incendiary devices.. . . used on April 19. . . againg the
residence of Koresh and the Branch Davidians,” aswell as the names of persons who employed these
devices. Inresponse to an inquiry from the Department of Justice to the FBI concerning this request, a
member of the FBI’ s Office of Public and Congressond Affairs wrote to Scruggs that “[t]here were no
incendiary or pyrotechnic devices used againgt the Branch Davidians on 4/19/93.”  Numerous other
documents prepared by the FBI and the Department of Justice to brief Attorney General Reno for her
testimony, including a set of “Waco Fact Sheets,” indicated that the FBI did not fire pyrotechnic devices

on April 19, 1993. Attorney Genera Reno was not asked about pyrotechnic devices during the 1995
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hearings, but Department of Justice witnesses told the Office of Specid Counsdl that the “Waco Fact
Sheets’ used to prepare for her testimony were produced to Congress. In addition, FBI and
Department of Justice officids apparently told congressond gaffers, and possibly even members of

Congress, that no pyrotechnic devices were used.

133. In response to the document requests, Congress received the notes of Reneau Longoria
from 1993 that reference the use of military round[s] and describe them as“incendiary,” Longorid s
notes from Rogers interview which refer to amilitary round, and the crimind trid team’ s witness chart
that references Corderman’s statement to the criminad trid team in 1993 that the FBI had fired a military
round/bubblehead. These documents do not use the word “ pyrotechnic” to describe the military tear

gas rounds.

134. Congress also requested the Department of Justice to produce the FBI FLIR tapes
recorded from 6:00 am to 6:00 p.m. on April 19, 1993. In response to this request, the Department of
Justice produced only tapes from the second shift, beginning a 10:42 am., maintaining thet the
government did not have tapes from earlier in the morning. The Department of Justice and FBI took a
gmilar postion in response to alawsuit filed under the Freedom of Information Act seeking access to the
FLIR tapes. An FBI Supervisory Specia Agent submitted a sworn declaration which detailed dl of the
files that the FBI had searched for responsive information, and erroneoudy stated that the “earliest FLIR

videotape recorded on April 19, 1993, occurred at gpproximately 10:42 am.”
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135. During the 1995 congressiond hearings, prosecutor Ray Jahn submitted a written statement
to Congressthat “the FBI did not fire ashot, other than the nonlethal ferret rounds which carried the CS
gas” No one questioned him about this statement, and the issue of the use of pyrotechnic devices did

not surface during the course of the hearings.

136. The Committees issued areport on August 2, 1996, which concluded, among other things,
that the FBI’ s Strategy decisions during the 51-day standoff were flawed and “highly irresponsible’ and
the Attorney Generd’ s decision to assault the complex on April 19, 1993, was “ premature, wrong, and
highly irresponsible” The report aso concluded, however, that the ultimate responghility for the deaths
at Waco lay with Koresh, and that the evidence indicated that some Davidians intentionaly set fire to the
complex. The report stated that there was no evidence that the FBI discharged firearms on April 19 or
intentiondly or inadvertently caused the fire. The report so exonerated the armed forces of any

wrongdoing relative to the Posse Comitatus Act.

T. The Surviving Davidians and Relatives of Deceased Davidians File a Wrongful
Death Lawsuit.

137. On March 21, 1994, the first of seven groups of surviving Davidians and relatives of
deceased Davidians filed awrongful degth lawsuit againg the United States and certain individua FBI
and Department of Justice employeesin the United States Didtrict Court for the Southern Didtrict of
Texas, Houston Divison. The seven cases were consolidated on January 16, 1996, and the various

groups of plaintiffs filed a sngle consolidated complaint. Upon maotion by the United States on April 4,
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1996, the Court transferred the case to the Western Didrict of Texas, Waco Divison. The plaintiffs
aleged that agents of the United States used excessive force on February 28, during the siege, and on
April 19, and that they had failed to provide adequate emergency services and committed other
intentiona acts of misconduct or gross negligence in connection with their handling of the Davidian
gtandoff at Waco in 1993. One such act aleged by the plaintiffs was that the government defendants

caused “afire in the Church which trapped and killed the [Davidians]”"”

138. In January 1996, the plaintiffsin the civil suit filed a declaration by their fire expert, Richard
Sherrow, in support of their opposition to the government’s motion to dismiss the complaint and
specificdly its motion to dismiss the plaintiffs clams regarding the fire. Sherrow dated that:

Besdes the SGA-400 Ferret cartridges, information from documents
obtained from the FBI through the United States Department of Justice

"On duly 14, 2000, after afour week trid, an advisory jury returned a verdict in the civil case.
Inits verdict, the advisory jury answered “no” to each of the following questions:

Did the plaintiffs prove by a preponderance of the evidence that the Bureau of Alcohal,
Tobacco and Firearms (ATF) used excessive force on Feb. 28, 1993, in either of the following
respects?
1. by firing at Mount Carme without provocation.
2. by using indiscriminate gunfire & Mount Carmel on Feb. 28, 1993.
Did the plaintiffs prove by a preponderance of the evidence that the Federal Bureau of
Investigation acted negligently on April 19, 1993, in one or more of the following respects?
1. by usng tanks to penetrate Mount Carme other than in accordance with the
approved Plan of Operations on April 19, 1993.
2. by garting or contributing to the spread of the fire at Mount Carmel on April 19,
1993.
3. by affirmatively deciding to have “no plan to fight afire’ at Mount Carme, despite
Attorney Generd Reno’ s directive that required “ sufficient emergency vehiclesto
respond both from amedical and any other point of view.”
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indicates that military pyrotechnic munitions may have been fired into Mount

Carmd. Documents disclosed indicate that agents could not penetrate either

the underground shelter roof or the top of the rear four-story tower with

Ferrets. Therefore, they fired at least one “military” round and referred to

this munition as a“ bubblehead.”™

139. Marie Hagen, the Department of Justice attorney heading the civil case asked FBI attorney

Jacqueline Brown for help in responding to these dlegations. Brown in turn faxed the Sherrow
declaration to the FBI Training Specidist Law Enforcement Chemica Agent, dong with a note asking
for assistance in responding to the declaration. The declaration was aso provided to HRT Specid
Agent Robert Hickey. On February 15, 1996, Hickey sent a memorandum to Brown, stating in relevant
part, that the FBI HRT Charlie Team had fired “[d] totd of two (2) or three (3)” military rounds at the
roof of the underground shelter outside the complex. He stated that the rounds were fired shortly after
6:00 am.,” bounced off the roof, and landed in the field behind the complex. Hickey noted that “the
military CS rounds were prohibited from being fired into the main structure due to their potentia for

causng afire” Brown read the memorandum and made notations regarding this paragraph.

140. The Department of Jugtice did not file aresponsgive pleading to the Sherrow Declaration in

1996 because it did not consider the dlegations germane to the main issuesin the case. 1n 1997, the

"8Document discovery in the civil case did not begin until July 1999. Therefore, the
“documents’ referred to by Sherrow came from other sources. Most likely, the documents were
Longoria s notes which were produced to Congressin 1995, and the crimina tria team’ s witness chart
which was produced to Congressin 1995 and to the plaintiffsin arelated Davidian civil casein 1994.
Both of these documents contain the term “bubblehead.”

“In fact, the rounds were fired at approximately 8:08 am.
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plaintiffsfiled a supplementd declaration by Sherrow which again aleged that the HRT had used military
tear gasrounds on April 19. In abrief filed on March 20, 1998, the government dismissed Sherrow's
statement that the FBI fired pyrotechnic rounds on April 19, 1993, with afootnote stating that Sherrow
“ignores the virtua arsend gathered by the Davidians,” clearly suggesting that the Davidians hed fired the
military tear gas rounds at the FBI. Brown reviewed the brief beforeit wasfiled. After the FBI publicly
acknowledged using military tear gas rounds in August 1999, the Department of Justice filed a pleading

withdrawing this statement.

141. Asthe civil lawsuit proceeded, Dan Gifford and Michag McNulty (among others)
produced and released the film Waco: Rules of Engagement. Thefilm included portions of the FLIR
tapes from after 10:42 am. The producers noted the flashes emanating from the complex and around
government vehicles which they damed evidenced a gun fight between the government and the
Davidians. The producers adso noted objects on the FLIR tapes which they claimed were persons
exiting the government vehicles and assuming positions to fire shots into the complex. The plaintiffsin the
civil lawsuit saized upon thisinformation to support their alegations that the government had contributed
to the degaths of the Davidians by shooting into the complex, pinning the Davidians down, and preventing
their escgpe. The government continued to assert that the FBI had not fired a single shot at Waco on
April 19, 1993. Its experts stated that the flashes on the FLIR tapes were reflections from debris on the

ground, atheory dismissed asimpossible by the plaintiffs experts.
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142. In 1997, as part of the preparation of the defense in the civil litigation, various Department
of Judtice and FBI officias debated internally the desirability of conducting atest of the FBI's
Nightstalker FLIR equipment to determine whether gunfire could appear on aFLIR tape and to
determine whether debris could cause flashes on aFLIR tape. Those favoring the test noted that the
FBI intended to upgrade its FLIR system soon and recommended that the test occur immediately. The

test never occurred, and the FBI upgraded the equipment.

U. Eventsin 1998 and 1999 L ead to the Appointment of the Special Counsdl.

143. On Augugt 21, 1998, after consulting with Department of Justice public affairs officids,
Assgant United States Attorney Johnston alowed McNulty, who was working on another Waco film,
access to the Waco evidence storage facility. McNulty ingpected the evidence on this and five
subsequent occasions. During one of hisvists, McNulty located the military tear gas shell casing
(Exhibit Q1237) referenced earlier. McNulty dready had the photograph of the missng military tear gas
projectile which had been produced to the Davidiansin the crimind trid, and recognized it asa
pyrotechnic device. McNulty did not initidly disclose his findings to the public but continued to seek

additiond information from the Department of Justice and other sources through correspondence.

144. On June 14, 1999, the Texas Department of Public Safety began an evidence review in the
course of preparing amotion to transfer custody of the Waco evidence to the Court. The Ranger

leadership assigned Sergeant Joey Gordon to conduct the review and ingtructed him to review carefully
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evidence that the Rangers had made available to McNulty. While reviewing the evidence, Sgt. Gordon

initiated an investigation of the 40 millimeter military tear gas round shell caang, Exhibit Q1237.

145. On July 28, 1999, The Dallas Morning News published an article reporting that the heed
of the Texas Department of Public Safety had stated that evidence held in the custody of the Rangers
cdled into question the federd government’s claim that its agents used no incendiary devices on April
19, 1993. A spokesman for the Department of Justice dismissed the alegation as * more nonsense.”
Attorney General Reno responded at her weekly news conference, as quoted by The Dallas Morning
Newsin an article published July 30, 1999, that “I have gone over everything, and | know of no such

evidence”

146. On August 19, 1999, while preparing for the civil trid, Department of Justice civil attorney
James Touhey conducted a database search for the term * bubblehead” which he had seenin the
Sherrow Declaration. He found the 1996 Hickey memorandum to Brown discussing the use of the
pyrotechnic military tear gas rounds by the FBI a Waco, aswell as Longoria s notes from the
Corderman interview and the witness chart referring to the use of “military rounds’ and * bubblehead.”
Touhey contacted Brown, but she said that she had no recollection of the Hickey memo. Touhey faxed

acopy of the memorandum to Brown on August 19, 1999.

147. The Dallas Morning News continued to report on the release and surrender of custody of

the Waco evidence. In response to arequest for comments on the alegations regarding pyrotechnics, a
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Department of Justice spokesman told The Dallas Morning Newson August 23, 1999, that “[W]e are
aware of no evidence to support the notion that any pyrotechnic devices were used by the federd
government on April 19.” The Dallas Morning News reported this statement on August 24, 1999,
aong with the news that former FBI Deputy Assistant Danny Coulson now confirmed that the FBI had
fired pyrotechnic devices on April 19, 1993. On August 25, the FBI confirmed that it “may have used a
very limited number of military-type CS gas canisters on the morning of April 19...." Inthefollowing
days, the nationa media picked up the story and began to raise serious questions about whether the
Department of Justice had been forthright with the American people concerning the conduct of the FBI
on April 19, 1993. In addition, on August 27, 1999, The Dallas Morning News reported the presence
of military Specid Forces personnel at Waco, stating a source had indicated that members of a secret

Army unit were “present, up front and closg’ during the FBI operation of April 19, 1993.

148. On August 30, 1999, Johnston wrote Attorney Generad Reno, stating that he had been
unfairly chastised for letting McNulty view the physica evidence in the possession of the Texas Rangers
and suggesting that Attorney Genera Reno had been mided about the FBI' s use of pyrotechnic devices

on April 19, 1993.

149. In early September 1999, the FBI disclosed publicly the existence of additiona FLIR video
recordings which it had previoudy clamed did not exist, one of which contained the audio recording of
the request and authorization of the HRT to fire the military tear gasrounds. On September 2 and 3,

1999, the FBI press office released the morning FLIR recordings, including the audio, which confirmed
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the firing of the pyrotechnic military tear gas rounds at the concrete construction pit shortly after 8:00

am. on April 19, 1993.

150. Asareault of the public release of information from the newly discovered FLIR tapes, the
public disclosure of the military tear gas shell and the photograph of the military projectile, and the new
information about the presence of Army Specia Forces personnd at Waco, on September 1, 1999, at
the suggestion of FBI Director Louis Freeh, Attorney Generd Reno sent U.S. Marshdsto the FBI to
confiscate Waco-related evidence. Then, &fter first considering dlowing the FBI to investigate the
meatter, she decided to gppoint a Specia Counsdl to investigate questions about the conduct of the FBI
at Waco, and whether any government officia had covered up information about the incident. On
September 9, 1999, Attorney Generd Reno appointed former United States Senator John C. Danforth
as Specid Counsd, issued Order No. 2256-99 defining his charter, and recused hersdf from further

involvement in the Waco métter.

This concludes the Specid Counsd’ s Interim Report to the Deputy Attorney Generd.
The Office of Specid Counsd intends to proceed with dispatch to conclude the open issues concerning
the possible concedlment of evidence and to issueits Find Report, if at dl possble, by the end of this

year.
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