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STATE OF WASHINGTON, County of Pierce: I, Kevin Stock, Clerk of the Pierce
County Superior Court, do hereby certily that this instrument is a true and correct
copy of the original taken under my direction and control on the date attached
hereto. IN WITNESS WHEREOF, I hereuato set niy band aud the Seal of said,

Court. .
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation, NO. 88-2-00947-9

Plaintiff, MOTION FOR RECONSIDERATION

V.

)

)

}

)

)

)

)

}
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and J
BRARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and }
BIBLE TRAINING CENTER, a )
Washington corporation, )
JACK McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)

)

)

FePCh S
Defendants. auth i

gt e

American Casualty Company moves for reconsideration
of the court's order denying American's motion for a continuance
of plaintiff's Gabrielson's motion for summary judgment.
This motion is based upon the Motion and Affidavit to
Shorten Time (filed in support of Motion for Continuance),

Supplemental Affidavit of Bruce Winchell, the Affidavit

o
of Bruce Winchell Opposing Gabrielson's Motion for Partial g
5]
Summary Judgment (Employee Status), and American's Memorandum, i
th
1)
ey
_'\
_\'-(
MOTION FOR RECONSIDERATION - 1 by

.
LANE POWELL MOSS & MILLER ™
3800 RAINIER BANY OWER

: ’ . _‘ H H SEATYLE, WASHINGTDN SR10t 2641"
KiGINAL ™™ " LJSF




O 00 =1 & Ot s W b -

I T O N N T N T N Y S S S S Sy o S G
S R OAR WD R S © 0 =R W N MO

o ¢

Opposing Gabrielson' Motion for Summary Judgment (Employee
Status).

LANE POWELL MOSS & MILLER

Dbt

Bruce Winchell
Attorneys for Defendant

- OO

MOTION FOR RECONSIDERATION - 2

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101-2647

223.7000



W 00 =1 & W o W N

O O T T O O O o S PR S S o =
S O AWM R O O X =N O R W N O

° o 0353 mee2104

DEPT. 9
IN OPEN COURT

e T
. \~‘. y
=

SEP-9 1388

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a ) -
Pennsylvania corporation, ) NO. 88-2—00&@7-2ﬂﬂ> 9 1984
)
Plaintiff,)
) ORDER DENYING AMERICAN'S
V. ) MOTION FOR A CONTINUANCE
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and }
BIBLE TRAINING CENTER, a )
Washington corporation, )
JACK McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)
)
)

Defendants.

The Court has heard the motion of American Casualty
Company for a continuance of Gabrielson's motion for partial
summary judgment on the issue of the employee status of
Jack McDonald and the scope of the professional services
exclusion which is an endorsement to American's policy
insuring Community Chapel and Bible Training Center.

The court has considered the affidavit of Bruce Winchell
and the supplemental affidavit of Bruce Winchell f}led

in support of American's motion. The court has also heard

™

"

i

ORDER DENYING AMERICAN'S MOTION w
FOR A CONTINUANCE - l LANE POWELL MOSS&MIL[ER“!

3BOO RAINIER BAaNK TOWER

SEATTLE. WASHINGTON 98101-2647 ()
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argument from counsel.

The court orders that American's motion is denied.
American may depose Jack Hicks and Jack McDonald prior
to the hearing of Gabrielson's motion for partial summary
judgment on the issue of employee status and the professional

services exclusion.

DATED this fz day of September, 1988.

3u%ée Styler ior Court

Presented by:
LANE POWELL MOSS & MILLER

Bruce Winchell
Attorneys for

Approved as to Form:

Daniel Hannula
Attorney for Gabrielson

Rodney Hollenbeck
Attorney for Barnetts

John Glassman
Attorney for Community Chapel and
Bible Training Center

ORDER DENYING AMERICAN'S MOTION
FOR CONTINUANCE -2

LANE POWELL MOSS & MILLER ¢

3800 RAINIER BANK TOWER

SEATTLE, WASHINGTON 08101-2647
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representation employment and/or agency for the Community
Chapel and Bible Training Center and Community Chapel and
Bible Training Center of Tacoma.

X.

The plaintiffs, Carol and Ira Gabrielson, regularly
attended services at both the Community Chapel and Bible
Training Center of Tacoma and the Community Chapel and Bible
Training Center in Burien for a number of years. As members
of the congregation, Carol and Ira Gabrielson attended
numerous functions and were active participants in the con-
gregation. In addition, the Gabrielsons tithed a portion of
their income to the congregation to help sustain it.

XI.

Defendant Jack McDonald, as pastor of the Tacoma Chapel,
held himself out to the Gabrielsons as a qualified counselor.
In this regard, Carol Gabrielson began counseling with defen-
dant Jack McDonald on a regular basis.

XIT.

As a result of the counseling sessions, defendant Jack
McDonald became aware of the vulnerability of plaintiff Carol
Gabrielson. Defendant Jack McDonald took advantage of her
weakness and her need for support and manipulated her into
leaving her husbhand, plaintiff Ira Gabrielson.

XIII.
Further, as a result of the manipulation by defendant

/177

LW OFFICES
COMPLAINT - 4 RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-569
SEATTLE 8384790




O O =T O O b

AR v T Ao T - TR - T B H L i i e = T S R U Ry W Ry WV
(o TN & TN 4 »N 2 O W M e B s T - I e e ]

k‘ (.

Jack McDonald, plaintiff Caro; Gabrielson was coerced and
unduly influenced into a having sexual relationship with
defendant Jack McDonald. This relationship continued from
September through December of 1985.

XIV.

Defendant Donald Barnett encouraged the members of his
congregation, including the Tacoma Chapel, to form intimate
attachments with members of the opposite sex as part of the
regular services at the Chapel. Defendant Donald Barnett
expressly encouraged married members of the congregation to
form intimate attachments with persons other than the spouses
of the members.

XV.

Defendant Donald Barnett knew or should have known that
these attachments would result in seductions, infidelity and
the breakup of marriages. Further, defendant Donald Barnett
knew or should have known that his agent in Tacoma, defendant
Jack McDonald, was involved in the seduction of female members
of the congregation and was abusing the pastoral privilege.

XVI.

In'January, 1986, both plaintiffs Carol and Ira Gabrielson
were disfellowshiped from Community Chapel and Bible Training
Center of Tacoma, as a consequence of Carol Gabrielson's
refusal to participate in any further -sexual activities with
defendant Jack McDonald. |
/777
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XVII.

Plaintiff Carol Gabrielson, in March of 1986, requested
permission to attend services at defendant Community Chapel
and Bible Training Center in Burien, and was told that she
was welcome at that congregation.

XVIIT.

Oon Marqh 6, 1986, plaintiff Carol Gabrielson attended
services at defendant Community Chapel and Bible Training
Center of Burien. During her visit to that congregation,
plaintiff Carol Gabrielson was physically assaulted b&
defendants John Does 1 through 4 who bodily dragged her from
the chapel, causing the physical injuries which are
complained of herein. Plaintiff Carol Gabrielson was also
handcuffed and forced into a vehicle belonging to defendant
Community Chapel and Bible Training Center of Burien. The
actions of John Does 1 through 4 were at the direction and
under the request of defendants Jack McDonald, Donald
Barnett and Barbara Barnett. ]

XIX.

Defendants Jack McDonald, Donald Barnett and Barbara
Barnett have further made disparaging statements regarding
Carol and Ira Gabrielson to members of the congregation
which tended to injure the Gabrielsons' reputation in the
community.

/177
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FIRST CAUSE OF ACTION

XX.
Plaintiffs hereby incorporate by reference as if set
forth in full each and every allegation as set forth in
paragraphs I through XIX.

XXI.

The acts of each of the defendants as stated above are so

extreme as to go beyond all possible bounds of decency. The

conduct of each of the above named defendants was outrageous

-and caused the plaintiffs to suffer severe emotional distress.

Each of the above-named defendants acted intentionally or
recklessly to cause severe emotional distress to the
plaintiffs.

SECOND CAUSE OF ACTION

XXIT.

The plaintiffs incorporate by reference as if set forth
in full each and every allegation as set forth in paragraphs
I through XXI.

XXIIT.

Defendant Jack McDonald did not exercise the degree of
care, skill, diligence and knowledge commonly possessed and
exercised by a reasocnable, careful and prudent counselor in
this jurisdiction by manipulating Carol Gabrielson into a
sexual relationship. This intentional or reckless failure
constituted the tort of counselor malpractice.

/777
LAW OFFICES
COMPLAINT - 7 RUSH, HANNULA & HARKINS
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THIRD CAUSE OF ACTION

XXTV.

The plaintiffs incorporéte by reference as if set forth
in full each and every allegation as set forth in paragraphs
I fhrough XXITI.

XXV.

Defendant Jack McDonald negligently viclated his duty of
care as a counselor by having sexual contact with plaintiff
Carol Gabrielson with the knowledge that Carol Gabrielson was
vulnerable. Defendant Jack McDonald was negligent in coun-
seling plaintiff Carol Gabrielson and so created an unreason-
able risk of physical and mental harm which caused the plaintiff
Carol Gabrielson's injuries. This negligence constitute the
tort of counselor malpratice.

FOURTH CAUSE OF ACTION

XXVI.

The plaintiffs incorporate by reference as if_set forth
in full each and every allegation as set forth in paragraphs I
fhrough XXv.

XXVII.

Defendants Jack McDonald and Donald Barnett intention-
ally,‘recklessly, or negligently failed to exercise that
degree of care, skill, diligence and knowledge commonly
possessed and exercised by a reasonable, careful and prudent
pastor in this jurisdiction. This failure constitutes the
/177
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tort of pastoral malpractice.

FIFTH THROUGH SEVENTH CAUSES OF ACTION

XXVIII.

The plaintiffs incorporate by reference as if set forth
in full each and every allegation as set forth in paragraphs
I through XXVII.

XXTX.

The acts of the defendants on March 6, 1986 which
resulted in injuries to plaintiff Carol Gabrielson were
negligent and/or constitute the torts of assault, battery
and false imprisonment.

EIGHTH CAUSE OF ACTION

XXX.

The plaintiffs incorporate by reference as if set forth
in full each and every allegation as set forth in paragraphs
I through XXIX.

XXXI. )

The acts of defendants in making disparaging statements

damaging the reputation of the plaintiff constitute the tort

of defamation.

NINTH CAUSE OF ACTION

XXXIT.
The plaintiffs incorporate by reference as if set forth
in full each and every allegation as set forth in paragraphs
I through XXXI.
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XXXIII.

As a further and proximate result of the acts of the
defendants, plaintiff Ira Gabrielson has suffered a loss of
consértium.

XXXIV.

As a direct and proximate result of-the intentiocnal,
reckless and negligent wrongful acts of the defendants, and
each of them, plaintiffs have been specially and generally
damaged in an amount to be fully proven at the time of
trial.

WHEREFORE, the plaintiffs pray for judgment against the
defendants as follows:

1. For all general and special damages incurred by

plaintiffs Ira and Carol Gabrielson in an amount to be

- proven at time of trial;

2. For plaintiffs' reasonable costs and attorneys' fees
incurred in the prosecution of this action;

3. For such other and further relief as the court
deems just and equitable. .
| DATED this __ #p day of d , 1986.

RUSH, HANNULA & HARKINS

S

DANIEL ‘L HANNULA
/111 - EE o

LAW OFFICES ~
RUSH, HANNULA & HARKINS
JTIS TACOMA AVENUE SOUTH .

TACOMA, WASHINGTON 98402

TACOMA 3435304
SEATILE 8364730
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE VULSBQ PAGE 795

IRA GABRIELSON and CAROL

GABRIELSON, husband and wife,

McDONALD, husband and wife:
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF TACOMA;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF BURIEN,

)
)
)
)
)
)
JACK MCDONALD and SHIRLEY )
)
)
)
)
)
)
)

Plaintiffs , NO. 86-2-02792-46

VERDICT FORM e

Defendants,

QUESTION NO. 1:

QUESTION NO.

QUESTION NO.

2:

3:

Was there negligence by the defendant, Jack
McDonald, that was a proximate cause of
injury to the plaintiff, Carol Gabrielson?

Ansver: ,)/e S (Yes or No)

If you answered "yes" to question 1, answer
question 2; if your answer to question 1 was
"no," skip question 2 and answer question 3.

Were the negligent acts of defendant, Jack
McDonald, committed while he was acting as
the agent of Community Chapel and Bible

- Training Center of Burien?

Ansver: XF § . (Yes or No)
Answer Question 3.
Did the defendant, Jack McDonald, defame the

plaintiff, Carol Gabrielson, which was a
proximate cause of injury to her?

Answer: }4?§; (Yes or No)

If you answered "yes" to question 3, answer

1

55614
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QUESTION NO. 4:

QUESTION NO. 5:

QUESTION NO. 6:

QUESTION NO. 7:

QUESTION NO. 8:

QUESTION NO 9:

£ 4 @

question 4; if you answered "no" to question
3, skip to question 5.

In defaming Carol Gabrielson, was defendant,
Jack McDonald, acting as an agent for the

defendant corporation of Community Chapel and
Bible Training Center of Burien?

Answer: ?%’g} (Yes or No)

Answer question 5.

Did the Community Chapel and Bible Training
Center assault, batter or falsely imprison
plaintiff, Carol Gabrielson, proximately
causing injury to her?

Answer: A/QD (Yes or No)

If all answers are no, stop here and notify
court. Answer gquestion 6 only if you
answered "“yes" to question 1.

As a result of the injuries suffered by Carol
Gabrielson, did plaintiff, Ira Gabrielson,
suffer a loss of consortium?

Answer: >/€ é (Yes or No)

Answer question 7.

If your answer to questions 1, 3, or 5 was
"yves," what is the total amount of the
plaintiff, Carol Gabrielson's damages?

00 00 O .
s

If your answer to dquestion 6 was "yes,"
answer question 8.

What is the total amount of plalntlff, Ira
Gabrielson's, damages?

$ ZO}.O(?O .

Answer Questions 9 and 10 only if you
answered "yes" to Question 1.

Was there any contributory negligence by
Carol Gabrielson which was the proximate

-cause of injury or damage to her?

2
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QUESTION NC. 10:

QUESTION NO. 11:

QUESTION NO. 12:

-

@ @

(Yes or No)

Answer: ‘T\/f S

Answer question 10 only if you answered "yes"
to question 9. If '"no," proceed to question
11.

Using 100% as the total combined negligence
of all the parties which contributed to the
injury or damage to the plaintiff, Carol
Gabrielson, what percentage of such
contributory negligence is attributable to
her?

2S s

Answer Questions 11 and 12 only if you
answered "yes" to Question 6.

Answer:

Was there contributory negligence by Ira
Gabrielson which was a proximate cause of his
own damages?

Answver: Xé §

Answer question 12 only if you answered "yes"
to question 11.

(Yes or No)

Using 100% as the total combined negligence
of all the parties which contributed to the
injury or damage to the plaintiff, Ira
Gabrielson, what percentage of such
contributory negligence is attributable to
him?

Persg

Answer: /5 %
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

OV ; o
iy 3. ,'3‘016.

IRA GABRIELSON and CAROL

GABRIELSON, husband and wife,

Plaintiffs, NO. 86-2-02792-6

vSs. JUDGMENT ON JURY VERDICT
JACK McDONALD and "JANE DOE"
McDONALD, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF TACOMA;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER,

Defendants.

R P L i

THIS MATTER having come on regularly for trial
commencing September 12, 1988 and concluding October 28,
1988, and it appearing to the court that a jury of twelve
(12) having been duly selected and impaneled, evidence and
testimony having been presented, the court having considered
motions and arguments during the course of trial, and the
court having duly and properly instructed the jury and the
jury having duly rendered its verdict by answeriné special

RUSH, HANNULA & HARKIN

DGME ...
JUDGMENTJ ey i ................................................ S s i saremnd L IO MA, AYENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 183.5380
SEATTLE 1384790
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interrogatories which are attached hereto and incorporated
herein by reference as if fully set forth, and the jury
having returned its verdict into court and having found for
plaintiff Carol Gabrielson and against defendants Jack
McDonald, Shirley McDonald, the Community Chapel and Bible
Training Center of Tacoma, and the Community Chapel and
Bible Training Center of Burien on the issues of negligence
and defamation in the sum of Two Hundred Thousand Dollars
($200,000.00), and the jury having further decided that
plaintiff Carpl Gabrielson was thirty-five percent (35%)
contributorily negligent, and the jury further having
returned its verdict finding for plaintiff Ira Gabrielson
and against defendant Jack McDonald, Shirley McDonald,
Community Chapel and Bible Training Center of Tacoma, and
Community Chapel and Bible Training Center of Burien on the
issue of loss of consortium in the sum of Twenty Thousand
Dollars ($20,000.00), having further decided that_plaintiff
Ira GCabrielson was fifteen percent (15%) contributorily
negligent, and the court having considered the records and
files herein, and that no post-trial motions have heretofore
been made in this matter, and the court being fully advised

and considering the cost bill filed by plaintiff in the sum

of $ 78%.9/ , the court finds that plaintiffs are
entitled to costs in the sum of $_ 9%F. 7/ . It is hereby
ORDERED, ADJUDGED AND DECREED that the judgment herein
/777 LAW OFFICES
RUSH, HANNULA & HARKINS
JUDGMENT - 2 715 TACOMA AVENLE SOUTH
TACOMA, WASHINGTON 98402
TACOMA 183-5388

SEATTLE 833-47%0
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entered on behalf of the plaintiff Carol Gabrieison by the
jury was duly regular and proper in the sum of Two Hundred
Thousand Dollars ($200,000.00), less Seventy-Thousand
Dollars ($70,000.00) for plaintiff Carol Gabrielson's
contributory fault, and that the same is hereby entered and
that a net judgment of the sum of One Hundred Thirty
Thousand Dollars ($130,000.00) in favor of plaintiff Carol
Gabrielson be and the same is hereby entered, and it is
further

ORDERED, ADJUDGED AND DECREED that the judgment herein
entered on behalf of the plaintiff Ira Gabrielson by the
jury was duly regular and proper in the sum of Twenty
Thousand Dollars ($20,000.00) less Three Thousand Dollars
for plaintiff Ira Gabrielson's contributory fault, and that
the same is hereby entered and that a net judgment of the
sum of Seventeen Thousand Dollars ($17,000.00) in favor of
plaintiff Ira Gabrielson be and the same is hereby_rendered
and entered, and it is further,

ORDERED, ADJUDGED AND DECREED that costs in the amount

of $ G¥5. 7/ are awarded to the plaintiffs and judgment

for the same be and hereby is rendered and entered.
JUDGMENT SUMMARY

Judgment for plaintiff Carol Gabrielson: $_[30,000.°°

Fraks
ol
=

Judgment for plaintiff Ira Gabrielson: $ Gﬁooa,oo

Costs: $ 75% .9
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Jack McDonald, Community Chapel and Bible
Training Center of Tacoma, and Community
Chapel and Bible Training Center

Judgment Debtors:

Judgment Creditors:

Carol Gabrielson and Ira Gabrielson

Attorneys for Judgment Creditor:

Cause No.:

86-2-02792-6
DONE IN OPEN COURT this % jiy/GE A b , 1988.

Daniel L. Hannula and
Harold T. Dodge, Jr.

4
/ACNORABLE THOMAS'A. swizapﬁ JR. ,

JUDGE

Presented Dby:

RUSH, HANNULA & HARKINS

o i1l

Darfiel I. Hdnnula, Of
Attorneys for Plaintiffs

Approved as to form:

WILLIAMS, KASTNER & GIBBS

By:

Eileen Lawrence, Of Attorneys
for Jack McDonald, Shirley
McDonald and the Community
Chapel and Bible Training
Center of Tacoma

LEE, SMART, COOK, MARTIN & PATTERSON

By:

Michael J. Bond, Of Attorneys
for Community Chapel and Bible
Training Center of Burien

/117

JUDGMENT - 4
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STATE OF WASHINGTON, Counly 51‘ A

ss: I Ted Ruft, Clerk of ine cd

entifled Court, do hereby cerfify thuf

foregoing instrument is & try

g SITUme e and ¢:
gﬁg\g 'of the -original now on file 1
IN WITNESS WHEREOF, | hereunto se
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they were forming down in Tacoma.

Q. As I recall, it was initially a Bible
study fellowship?

,A’ Yes.

Q. And that was from ’79 to 78272

A, Yes,

Q. . Tell me about how that got started?

A. Community Chapel in Burien gent down Bible
graduates to have a little Bible teaching, and then
a few people that were in Tacoma invited their
friends, and that’s basically how it started.

Q. - Tell me how you first heard about this

fellowship.

A. Well, I was attending Community Chapel, and

they had people from Tacoma éet together at the
Burien group to discuss whether there were enough
people in Tacoma to, you know, sta;t another little
group.

Q. How did éhe people from Tacoma that were
attending the Burien chapel get together to discuss
that?

A. Well, they had -- just had ﬁaybe a sign-up
sheet or something to notify ali the people in
Tacoma that they were having a meeting at such and

such a house or something like that. I don’t recall

Rough 8 AssociateS,

COURT REPORTERS
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just all the little details of it. But there
were families from Tacoma that ‘were driving up. And
we, from Tacoma, knew the ones from Tacoma.

Q. Do you recall. who organized it?

A. Danny O’Brien.

Q. Danny O’Brien.

What was his role at the Burien.
church, if any?

A, He was a Bible college teacher.

Q. Now, am I correct, then, that there was
some sort of initial meeting of the people from
Tacoma at somebody’s house which Danny O’Brien
helped to origiﬁate?

A, Yes.

Q. Do you recall whose house that was at?

A. No, I don’t.

Q. Did you attend that initial meeting?

A. Yes, I did.

Q. Do you remember anybody else who attended
that initial meeting?

A: fﬁy wife; George Jewell, his wife, Ramona;
and then there weré several Seattle -- I’1l]l call them
Seattle people -- that were interested in going to

Tacoma, also there., So --

Q. Why was that?
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A. That they wanted to go down, like those
that wanted to sing songs. They were going out in
a ministerial capacity, just to support -- a
“support group," I guess woqld be a better word,
rather than ministerial. |

Q. Do you know, weré there others, but you

don’t remember them, or was that pretty much it, the .

four or five of you?

A. | It seems like there was maybe 14 to 18
people, but I don’t remember who they were.

Q. Your wife, George Jewell and his wife, and
Danny O’Brien are the ones you can remember today?

A. Yes. There was a fellow by the name of
David Floyd there, I believe.

0. Do you recall what was discussed?

A. Just that the people in Tacoma would like
to get a Bible study going down in Tacoma, and have
it overseen by, you know, a Bible college teacher
or graduate, so it was on the mark.

Q. Were you a graduate?

A. Not at the time that this started.

Q. When did this sfart in relation to your
graduation?

A. Probably six months before my graduation.

Q. What happened next?
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A. I don’t understand.
Q. With respect to this fellowship.
You had this meeting?

A, Then they began to have a meeting down
there on Friday nights.

Q. Was it decided to‘have weekly meetings
when you were at that .organizational meeting?

A. Yes.

Q. Was there a particular location where
these weekly meetings were held?

A. Yes.

Q. Where was that?

A. At the Masonic Lodge.
Q. What happened at the meetings?
A. People singing songs, people testified

about their experience walking with God, and the Bible
teacher would give a lesson, and then, afterwards,
some people would pray for people, and other people
would have coffee and cookies and visit with eac¢h
other, and then they’d go home.

Q. To your knowledge, did anybody receive any

money as a result of any participation in these

meetings?
A, No.
Q. There was no éollection?
CRough$ AssociateSy
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A. (Witness shakes head.)

Q. You have ‘to answef audibly.

A. No, there was no collectiqn.

Q. Was there a leader of these meetings?

A. . Yes.

Q. Who.was_théf?

A. Danny O’Brien was the -- overseeing it, and
he had -~ various Bibie college teachers or graduates
would oversee the meeting.

Q. At some point in time, did you become

somehow involved in more of a leadership role?

A. Yes.
Q. Tell me about that.
A. It began in ’79, and later, a few years

later, I became the leader, or the -~
Q. Let’s focus on 79 to ’82 for right now,
before the church corporation was formed.

Can you expand a little bit about what
your role was in the fellowship, if I can just call
it "the fellowship," before the corporation was
formed, after you graduated?

A. I was just a support, like
second-in-commandg.
Q. To Danny O’Brien?

A. Or whoever was in the position.
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Q. Do you recall anybody else who was first
in command?

A. Greg Theil.

Q. What association did he have with the
Burien-chapel?

A. Bible college teacher.

Q. Anyone else you can remember?
A. David Floyd was there for a short time.
Q. Do you recall what association he had with

the Burien chapel?

A. He was a Bib;e college graduate.

Q. Is that it?

A, Yes.

Q. Is this sort of like an apprentice period

for you, going through this and watching other
people lead, so that you can learn how to do it?

A. Not really, because I sat under Don
Barnett, and I watched him pastor the church from
1973. So, I mean, it was the same procedure.

Q. It was kind of a continuation of what
you’d been doing'before?

A. Right, just a smaller group.

Q. By 1982, how many people were participating

in the fellowship?

A. Maybe 40 to 50.
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Q. How was it the decision was made to form
the Tacoma church?

A. First was a vote by the people to choose a
pastor, and we had to make --

Q. I want to talk about that, but let’s back
up.

Something happened before they decided
to pick a pastor, which is they decidéd to have a
church, probably?

A. Well, they incorporated after the pastor
was picked.

Q. Okay. But didn’t a group of people somehow
decide: We’ve got this fellowship. We’d like to
have this arrangement more formalized. Let’s have a
church. |

What’s the first step: Let’s pick a
pastor?

A. Picking the pastor was the first-step,
yes.

Q. I’'m wondering about the the discussions
that occurred before picking the pastor, which is
making this decision about making a church rather
than a fellowship.

Do you have any knowledge about those

discussions?
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A. No.
Q. Tell me about this selection process.
A. ‘As I recall, the group got to the place
that there were a lot of Seattle Bible college

teachers, like Greg Theil, coming down on a weekly

basis, and there were myself and George Jewell, who

.lived in Tacoma, who were working with the people in

a secondary, third position, and we still had to
work with Greg Theil, who was in Seattle, and had his
mind én other things, and so he was =-- really just got
to the place that the people wanted to have somebody
right there that was in charge, living in the same
town. So, it’s a growth, I guess.

Q. Local ownership thing?

A. Right.

Then the selection was made by the
senior board of elders through a process of voting
for four or five different people.

Q. Let’s talk about that in a little more
detail.

Did you express an interest to
anybody inr being pastor?

A. Yes, I dia.
Q. Who did you express an interest to, if

you remember, or did you just generally make a note?

ough 8 AssociateS-, - -
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A.

I think that we had a meeting with

Don Barnett and the various people from Tacoma, and

some from Seattle felt like they might want to be the

pastor,

and he decided: Well, let the people vote on

who they want for the pastor.

Did the people vote?
Yes.

Did they vote for you?
Yes.

Were you appointed?
Yes.

Have you ever heard of any instance in

which the desire of a congregation of a satellite

institution for a particular pastor was overruled by

the Burien corporation?

A.
to what
Q.
A.

Q.

Q.

Exhibit

No. But I might add that I was not privy
they did.

What did you do after you were selected?

Taught them the Bible and became a pastor.

Let’s talk about the corporation a little

(Exhibit No. 1 was marked
for identification.)
(By Mr. Winchell) Can you identify

1?

38831
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A. Yes. '

Q. What is it?

A, It’s the Articles of Incorporation of
Community Chapel and Bible Training Center of Tacoma,
Washington.

Q. You’ve obviously have been well taught to
aﬂswer only the question asked.

Can you identify the signatures on
the last page?

A, Yes. I can identify them.

Q. Will you please do that?

A. Jack McDonald,-ﬁal Price, and
George R. Jewell.

Q. What connection did George Jewell have
to the Burien corporation, if any, if you know?

A, Bible college graduate.

Q. To your knowledge, was he employed by the

Burien corporation during 19847

A, To my knowledge, he was not employed..
Q. By the Burien corporation?
A. By the Burien corporation.

Q. What about Hal Price?
A. I have no knowledge of Hal Price being
employed by the Burien corporation.

Q. Other than being incorporators of the
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Tacoma corporation, what role did George Jewell and

Hal Price play in Tacoma?

A. They were elders of the Tacoma church.

Q. Which means they were on the board of

directors of the,corporation?

next

they

A, ¥es,

Q. And I take it you were the other director?
A. Yes; I was the other di;ectof.

Q. Do you recall who the officers were?

A. I was the president, and George was the

in line, ﬁnd Hal was the next in line, whatever
were. . I don’t even remember what they were.

0. The three of you were officers?

A. Yeah, right.

Q. Did someone from the Burien corporation

provide you with the form for these Articles of

Incorporation?

them

A. Yeah; thef did the whole thing. They had
printed up.

Q. Who handled that for you?

A. Jack Hicks.

Q. Have you ever been on the board of

directors of a corporation before?

A. No.

Q. Do you know whether George or Hal had?
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A. No, they hadn’t.

Q. Did you ever -- I don’t want to ask you
what you talked about ~- talk to a lawyer during
the time when the corporation was being formed?

A; No.

Q. Let me just clear up on these dates. It
was ‘84 that the church was formed and the
fellowship, and for ‘84 that the fellowship became

the church?

A. No; I think these were something that was
added on.

Q. So, I was originally right when I said
1827

A, Yes.

(Exhibit No. 2 was marked
for identification.)

Q. (By Mr. Winchell) Can you idéntify Exhibit
2, please. -

A. Articles of Faith and Bylaws, Community
Chapel Bible Training Center of Tacoma, a satellite
church of Community Chapel Bible Training Center of
King Cbunty, Washington.

Q. Will you identify the signatures on the

last page, please.

A. Jack McDonald, George R. Jewell, and

/2172883 886834
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Hal Price.

Q. Did you read the Articles of Incorporation
during the time you were active in the church?

A. Probably when we first got thenmn.

Q. Will you look at the third page, Item 9-B?

A. Third page.

Q. “Op the Articles of Incorporation, first
one.

Do you remember reading the part that
says, "All decision-making for this corporation shall
‘be here after vested in the board of di;ectors,
except as specifically limited by the corporation
bylaws"?

A. What’s the question?

Q. Do you remémber reading that.part of the
Articles of Incorporation?

A. I don’t remember this very second reading

it, but I probably read it.

Q. Did you continue to meet at the Masonic
Lodge?

A. Yes, we did.

Q. What was your salary during the first year

as pastor?
A. None.

Q. You were not paid?
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A. I had my own well drilling business.

Q. When did you begin to be paid?

A. I don’t recall, but it was probably after

the church had been incbrporated. Probably after

1982.
Q. 1982 is when you became a pastor?
A. Yes.
Q. Did the Burien corporation brovide you

with any money when you started the Tacoma
corporation?

A, They provided no money.

Q. Did they provide any property to yocu?
A. They provided no property.
Q. Do you remember what your salary was

when you started drawing a salary?

A, Maybe $500 a month.

Q. And that would have been during 1983, to
your best recollection?

A. Yes,

Q. Were you still drilling wells?

- —

A. Yes.

Q. How was your salary determined?
A, The corporation board mémbers.
Q. Tell me a little more.

A. Well, we just decided that I was wqrih

6830
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$500 a month, and after the income came up, I went
to $1,000 a month.

Q. So, it was you and Hal and George that set
your salary?

A. Yes,

Q. Was anybody else inyolved in that process?

A. No.
Q. As a practical matter, was your salary

dependent upon the amount of the collection?

A. Yes, it was.
0. Did the Tacoma church keep financial
records?

A. They had some, but in my transition of
moving, I lost all of my files and my diploma. ‘I
don’t know -- we had some stuff from the church that
we gave to Goodwill, and I think my box of stuff
might have got --

Q. I think we have &our diploma, don’t we?
Wasn’t that in one of your earlier depositions?

A. No, that was a yearly licensing thing.

Q. Who kept the financial records?

A. I did, my wife.

Q. Can you describe them to me.

A. The piece of paper with the offerings that

each person gave on a monthly basis, and at the end
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of the year they’ve got a notice of how much they

gave.
Q.
A.
Q.

chapel?

Q.
that were

A,

So, you kept a record of the revenues?
Yes.

Did you ever send that to the Burien

No.
Did they ever come and ask?

No.

- Were there records kept of the expenses

incurred?

I’'m sure there were just, you know --

jotting down like if they bought tapes or books, but

we had very little expenses, because we weren’t --

juét the rent.

- Q.

Qo

salary?

Well, let’s see now; you had rent.
No utilities?

No utilities.

Your salary?

Yes. )

Were there any other salaries?

No.

Did the church withhold taxes on your

No.
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Q. You had to do that yourself?

A. Yes, because I was still in the well

Q. The Burien chapel never withheld taxes for

you, did they?

A. No.

Q. aAnd
insurance?

A, No.

Q. Did

Tacoma church
A. No.

Qo Did

drilling business until 1985.

they never provided you with health

you have health insurance through the

at any time?

you ever have any sort of pension

benefits provided by the Burien corporation?

A. No.

Q. Did

anyone from the Burien corporation

come down to see if you were preaching the right

stuff ever?

A. Not

to my recollection.

Q. I asked you before whether any financial

assistance of any sort was ever given or given at the

outset.

any financial

corporation?

In case my question wasn’t clear, was

assistance ever given by the Burien
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(Exhibit No. 3 was marked
for identification.)

Q. (By Mr. Winchell) cCan you identify
Exhibit 3, please.

A. Plaintiff’s First Set of Interrogatories to
the Defendants of;Community Chapel and Bible Training
Center of Tacomna. |

Q. . Will you turn to the last page, please.
There is a part that says, "Jack McDonald, being
first duly sworn upon oath, deposes and says:

"I am the pastor of Community Chapel
and Bible Training Center of Tacoma, one of the
defendants in the above-titled action; that I have
read the above and foregoing interrogatories and the
answers thereto; know .the contents thereof and know
the same to be true."

Now, is that your signature below
that statement?

A. Looks like it.

Q. Do you recall signing these? This would
have been in front of a notary?

A, I don’t recall signing it.

Q. Mr. Bugni would have been with yéﬁ, because

it looks like he’s the one to notarized it.
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You don’t remember that?

A. I don’t remember that.

Q. Do you remember if you read these
interrogatories over before you signed them?

A. Okay, now I remember filling this out,
yes, and then I gave it to Mike Bugni, right.

Q. “Don't tell me about your conversations with
Mr. Bugni.unless somebody else was thére, but I would
like to know, did he send these to you for you to

£fill out some draft answers, and then he typed then

up?
A. Yes.
Q. Will you look at Interrogatory Né. 67
A. Yes, I see it.
Q. Interrogatbry No. & says, "From 1980 to

1986, did you have in effect one or more policies of
insurance in which you were named insured or a
covered person and which in any manher or to any
extent provided or provides you liability coverage,
whether primary or excess, with respect to any of
the claims, causes of action, injuries or damages
claimed against you in this lawsuit?

"Answer: No."

Do you recall if the answer "no" is

what you wrote down on your draft answer?

SRough§ Asociatesy, -
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A. I wrote down "no."
Q. Did you believe that to be true at the

time that you prepared that anéwer?

A. I knew the Community Chapel of Tacoma had no

insurance ofvany kind;

Q. Did Jack Hicks evér tell you that the
Burien chapel would provide insurance to the Tacoma
cdrpbration, before this lawsuit?

A. Not to my recollection.

Q. Did any other member of the board of
directors of the Burien corporation ever tell you
that the Burien corporation would provide insurance
to the Tacoma corporation?

A. Not to my recollection.

Q. Did Don Barnett ever make that kind of
representation to you?

A. Not to my recollection.

Q. I’'m going to use the word "employed," and I

don’t mean to use it in the legal sense, but in the
sense you would understand the term to be meant, did
anyone else who was employed in any capacity by the
Burien corporétion ever tell you that the Burien
corporation was providing you with insurance?

A. Not to my recollection.

Q. Have you, since 1982, completed any credit
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applications?

A. I don’t recall, but I suppose I have, but,
i mean --

Q. Car loan, anything?

MR. MEIKLE: I’m goin§ to object to
this line of questioning. “

MR. WINCHELL: ’I'm looking for
anything that would indicate what he has been
reportiné to other people as his place of employment.

MR. MEIKLE: Okay.

MR. WINCHELL: I don’t care what his
saléry was or aﬁything like that.

MR. MEIKLE: Answer.

A. Restate the question.

Q. (By Mr. Winchell) Have ycu had any car
loans since 1982.

A. Yes.

Q. Where did you get those from?

A. Puget Sound Bank.

Q. Which branch?

A. I don’t recall. The car dealer. He put
it in wherever he did J'.tT

Q. Who was the dealer?

A. The Dodge dealer in Tacoma, but I don’t

even remember his name.
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Q.

A,

Do you know if it’s still there?

I’m sure it is. JIt’s the one on South

Tacoma Way.

.Q.
A.
Q.
A,

Q.

What year did you purchase that car?
Probably 1983.

Is that the only car loan you’ve gotten?
Is that the -only one that I’ve got?
Since 1982 that you obtained.

I’ve got one in 1984, I'ghink, or 85,
Where did you get that from?

Through the Cadillac dealer up in
Do you remember the name of the Cadillac

I don’t remember the name, but it’s the

big one up there.

Q.

loan?

Are you still making payments on that

Yes.
Who is the bank, do you know?
US Bank.

If I don’t make a couple payments,

they’re going to come and get it, I know that.

Q.

Have you sought or obtained any other

.credit since 1982; Visa-applications?
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A. Nol
Q. Home improvement loans?
Al . No.

Q. You didn’t buy a house?

A, No.

d. Have you filed tax returns every year
since 19827 -

A. Up until last yeér.

Q. Didn’t file one last year?

A. I got to makg some money first.

Are you going to turn me into the IRS?

Q. No.

A. I’ve got you on record. Put that down.
(0Off the record.)

Q.' (By Mr. Winchell) Do you recall any

instance, including these two credit applications, in
which you reported to anybody your place of
employment during the period ‘82 to ’877?

A. You’re making me go real deep.

I don’t really, you know -- I didn’t
do a lot of buying, you know. I had my well drilling
business, and I just bought supplies and drilled
wells, you know.

Q. Do you happen to recall what you reported °

as your place of employment for the 1984 loan?

SRough S Aesociatesyy

COURT REPORTERS

403 SEATTLE TOWER
SEATTLE. WASHINGTON sol
1208) 402-1427




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

"r_ . I 31

A. Probably a well driller and a pastor, I --
whatever I did.

Q. Do you recall any instance in which you
ever indicated that you were employed by the
Community Chapel and Bible Training Center of
Burien? -

A. I never said that I was ever employed by
Community Chapel of Burien.

Q. Let’s jump ahead to November, then, of
1987, if I have the right month. That’s when you
stopped being the pastor of the Tacoma church?

A. Yes.

Q. We have met and talked before, right?

A, Yes.

Q. Now, what I recall.from talking with you
earlier is, you were to a point where you felt the
practice of spiritual connections had kind of gone
beyond something you felt you could deal with as a
pastor of the Tacoma church?

A. That’s correct,

Q. And that was the reason that you decided
to resign; is that correct?

A. That’s correct.

Q. And you.did resign for that reason?

A. Yes.

Rough &M:fu?m(ssodateg) .
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Q. 'Any other reason that you recall?

A. I believe I stated in my deposition that I
was not willing to follow Don Barnett up the hill
any further, because I felt there was no direction as
far as the spiritual connections. Things were not
getting better, they were gettiné worse’

Q. Did anyone pressure you to resigﬁ?

A, -:Né. I made the decision to resign because
of the oncoming lawsuit, becaﬁse of the fact the
church had got to a place that it was not
financially in a place t§ where it could support a
pastor, and I just made -- it was time to terminate
it.

Q. When did you meet Carol Gabrielson?

A. I can’t answer that question without my
notes. I mean --

Q. It’s not that critical.

Can you give me a rough time frame?
If you can‘t, you can't;

A. I can’t. It’s somewhere between /83 or ’'84
and ‘86, ‘85. | |

Q. Were you a counselor for Carol Gabrielson?

A. I was a pastor;

Q. What’s the difference between a pastor and

a counselor?

Sough S Associatess, .
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November, right in there. There was about a 60-day
period. I could have brought my records.

Q. I’'m just trying to get just a general
feel.

You’d already stated earlier that you
never tried to manipulate anyone?

A, That’s correct.

Q. During this period of time, did you ever
threaten force upon Carcl Gabrielson to commit
adultéry with you?

A. I never did.

Q. To your perception, did she consent to
these things, to this relationship_between she and
you?

A. She certainly did.

Q. buring the time that thié'relationship was

- going on, did you ever tell Don Barnett about this

relationship?

A; I never did.

Q. Did you ever tell Barbara Barnett about
this relationship?

A, 1 never did.

Q. Did you ever discuss this relationship
while it was going on with anyone in the eldership

of the Burien church?

Rough § AssociateSs, .
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A. I did not discuss this relationship with
anybody, period.

Q. To your knowledge, did Carol Gabrielson
discuss this relationship with Don Barnett while it
waé going on, just to your knowledgé?

A. To my knowledge, .I would say that she
didn’t.

Q. During the time in which your-relationship
was ongoing, did carol ever mention to you that she
haa told anyone about the relationship?

A. Not to my reccllection.

Q. When was the first time that you did
discuss this relationship with Carol Gabrielson with
Don Barnett?

A, I never did.

Q. Did Don Barnett ever say anything to you

. which you construed as approval for the relationship

that you had with Carocl Gabrielson?
A, He never did.
Q. What was your understanding of the chu?ch's
position upon adultery? |
A. It was wrong.
Q. Prior to your relationship with
Carol Gabrielson, did Don Barnett ever indicate

approval of a relationship of adultery?

- Pough S AssociateSsy -
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PROPOSED

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9
ORDER GRANTING JOINT
MOTION RE: COVERAGE
FOR CHURCH ENTITY

vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and .
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

L e A

Defendants.
I. HEARING
1.1 Date. February 24, 1989.
1.2 Purpose, To consider DEFENDANTS JOINT MOTION RE: COVERAGE
FOR CHURCH ENTITY.
1.3 Appearances, Defendants Barnett appeared through their

attorneys Evans, Craven & Lackie, P.S. by Tim Donaldsop.
Defendant Community Chapel and Bible Training Center appeared
through its attorney John Glassman. Defendants Gabrielson
appeared through their attorneys Rush, Hannula and Harkins by
Daniel Hannula. Plaintiff appeared through its attorneys Lane,
Powell, Moss & Miller by Bruce Winchell.

1.4 Evidence, The AFFIDAVIT OF BRUCE WINCHELL filed herein
on March 30, 1988; the AFFIDAVIT OF DON BARNETT filed herein on
August 30, 1988; the deposition of Jack L. McDonald excerpts of
which are attached to the affidavit of Tim Donaldson annexed

SUMMARY JUDGMENT
ORDER : 1
1500\4857\sjo
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hereto; the complaint, judgment on jury verdict, and verdict
form in Pierce County cause number 86-2-02792-6 certified copies
of which are attached to the affidavit of Tim Donaldson annexed
hereto; the affidavits of Jack DuBois, E. Scott Hartley, Don
Barnett, and Carol Gabrielson in support of this motion; the
AFFIDAVIT OQF TIM DONALDSON IN SUPPORT OF MOTION TO REVISE SUMMARY
JUDGMENT ORDERS and the records and files herein specifically
including plaintiff’s amended complaint filed herein on March 25,
1988 and defendants materials considered in connection with this
court’s Summary Judgment Orders entered herein on November 18,
1988, December 9, 1988, and February 3, 1989.
1.5 Authorities Congidered. CR 56, CR 54(b), CR 11, RCW
4.84.185, Pierce'County Local Rule 10, authorities contained in
DEFENDANTS' JOINT BRIEF IN SUPPORT OF JOINT MOTION FOR SUMMARY
JUDGMENT UPON COVERAGE FOR CHURCH ENTITY, authorities contained
in BARNETT SUPPLEMENTAL OPPCSITION BRIEF TO SUMMARY JUDGMENT RE:
BODILY INJURY, authorities considered in connection with this
court’s Summary Judgment Orders entered herein on November 18,
1988, December 9, 1988, and February 3, 1989,

IT. FINDINGS
2.1 There is no genuine issue as to any material fact with
respect to coverage. for the Community Chapel & Bible Training
Center of Burien upon claims made against it by Carcl and Ira
Gabrielson in Pierce County Cause number 86-2-02792-6 and the
judgment awarded therein.
2.2 Defendants are entitled to judgment as a matter of law.
2.3 Upon finding that coverage exists for the Community Chapel &
Bible Training Center of Burien, it is not necessary for this
court to make determinations with respect to coverage for other
parties herein upon other claims herein, and there is no Jjust

SUMMARY JUDGMENT
ORDER : 2
1500\4857\sjo
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reason for delay upon entry of a final judgment.
2.4 Plaintiff’s fourth cause of action herein is frivolous and
advanced without reasonable cause.
2.5 Plaintiff brought the above-entitled cause of action seeking
declaratory judgment to determine both the extent of the coverage
under American Casualty policy number IP502144020 and its duty to
defend the Community Chapel and Bible Training Center of Burien
upon Pierce County cause number 86-2-02792-6.
ITI. ORDER

Based on the forgoing findings-and summary judgment orders
entered herein on November 18, 1988, December 9, 1988, and
February 3, 1988, it is declared and ordered:
3.1 American Casualty policy number IP502144020 provides
separate coverage for each person and entity which qualifies as
an insured under the policy heading entitled "II. PERSONS
INSURED. "
3.2 American Casualty policy number IP502144020 provides that an
occurrence must be viewed from the standpoint of the insured for
which coverage is sought.
3.3 The intent of one insured cannot imputedly disqualify the
coverage of another insured under American Casualty policy number
IP502144020.
3.4 Damages resulting from an occurrence which arises from
continuous or repeated exposure td substantially the same general
conditions cannot be segregated.
3.5 Defamation is a personal injury as defined by American
Casualty policy number IP502144020.
3.6 The application of exclusion (2){d) under policy heading "B.
PERSONAL INJURY AND ADVERTISING INJURY LIABILITY COVERAGE" must
be viewed from the standpoint of the insured for which coverage

SUMMARY JUDGMENT
ORDER : 3
1500\4857\sj0



is sought.
3.7 Defendants motion for summary judgment is granted and this
court expressly directs entry of judgment that American Casualty
Company of Reading Pennsylvania has a duty to defend the
Community Chapel and Bible Training Center of Burien in Pierce
County Cause number 86-2-02792-6 and that American Casualty
Company ©of Reading Pennsylvania has a duty to pay all sums that
the Community Chapel and Bible Training Center is legally
obligated to pay in Pierce County Cause number 86-2-02792-6.
3.8 Defendants motion to award Community Chapel & Bible
Training Center its attorney fees in Pierce County Cause number
88-2-00947-9 is granted.
3.9 Defendants motion to assess terms against plaintiff upon
plaintiff’'s fourth cause of action is granted, and plaintiff is
ordered to pay terms to defendants in the sum of §
DATED this _____ day of February, 1989

JUDGE ARNOLD
Presented by:
EVANS CRAVEN & LACKIE, P.S.

By
TIM DONALDSON
Attorneys for Barnetts

RUSH, HANNULA & HARKINS

By
DAN HANNULA
Attorneys for Gabrielsons

By
JOHN GLASSMAN
Attorney for Community Chapel

SUMMARY JUDGMENT
ORDER : 4
1500\4857\sjo
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. . James S. Craven
Hugh O. Evans
H. Terrence Lackie
. “Jdarold P, Cartwright
. vand, Oravernd Consiance 3. G
¥ ’ ’ * * Michael F. Connelly
% [Pecmg - Rodney D. Holienbeck
LAWYERS Richard 8. White
Julie A, Twylord

Spokane Office ~ Seatile Oflice Coeur d'Afene Office Patrick E. Pressentin
N. 1206 Lincoin St. Suite 3100 Columbia Center Suite 306 Gregory M. Kane
Spokane, Washington 89201 701 - 5th Ave. 1200 ironwood Dr. John C. Perry
(509) 328-1110 Seattle, Washinglon 98104 Coeur d'Alene, Idaho 83814 Timothy J. Donaidson
5 J ﬂm 97 1089 (ﬁgg)h fjf,;lfﬁf (206) 385-5555 (208) 667-8276 Timothy P. Malarchick
David A. Trieweiler
7 FAX (509} 328-1294 FAX (206) 386-5587 Margaret C. McGinty
Philip J. Van de Veer
RESPOND TO Seattle Thomas M. Roberts
January 26, 1989 Willard J. Sharpe

of counsel

* admitted in Washington
and ldaho

Bruce Winchell, Esdq.

LANE POWELL MOSS & MILLER DEPT.O ™.
3800 Rainier Tower - RT &
1301 Fifth Avenue N OPEN CCU \
Seattle, WA 98101 |
JAN2T 1983

RE: American Casualty v. Gabrielson, et al.

Pierce County Cause No. 88-2-00947-9 Pierce County Clerk

Dear Bruce:
This will confirm our conversation regarding our proposed~Order
Denying Renewed Motion for Summary Judgment by Plaintiff Re:
Bodily Injury, which was set for presentation this Friday,
January 27, 1989. As we discussed, you have no problem with the
form of the Order, although you want to check to see that all
matters which were considered by the Court coincide with thcese
listed in the Order. ©Please let us know if any have been left
out and we will add them.

We have advised Judge Arnold's bailiff, Allyson, to continue
presentation of the Order to Friday, February 3, 1989 and
informed her that in all likelihood, an agreed Order will be
presented for entry by mail.

Thank you for your cooperation.
Sincerely,
N
/tnn_
TIM DONALDSON
TID/ kmw

cc: Daniel Hannula, Esqg.
John Glassman, Esdg.

Ms. Allyson Smolic



| DEPOSITION NOTICE ()

TO: BRUCE WINCHELL DATE:OCTOBER 13, 1988

RE: Case Name: AVERICAN CASUALTY VS GABRIELSON @\-“;) if(

Venue and No.: PIERCE 88-2-00947-9

F
IN Counry &Efngwgmce

NOTICE OF READINESS

) L. . L
The +transcript of your deposition 1is ready_ Io9r
signing at 1800 Seattle Tower, Seattle, WA (3rd ' !
Please call- 623-8717 with the date you w»ill be reading vyour
depvosition. ' .

You must within _days read and sign the deposition or state-

in writing your reason for refusal +to sign or state in writing the
fact that vou walve your right to sign; £ailing to do so, signature
311 be deemed for all purposes waived and your depositiocn will be
filed with the aunroprlate representative of the Court.

. NOTICE OF RLADINESS WITH SIGNATURE PAGE ‘ ~ T

Enclosed is vour copy of the deposition of the above-namsd ds:onenh_

plus a Change Shest and Original Signature Page. Plezse instruct the
deponent to review the deposition, record any changes on the Change
She=t, end sign (1) the Change Sheet and (2) the Original Signature
Page. : o

Please retﬁrﬁ both forms to this office
so they may be filed with the original transcript.

NOTICV OF FILING DEPOSITION WITH SIGNATURE

Change Sheet atbached 'No'changés.

XXX NOTICE OF FILING DEPOSITION HITHOUT SIGWATURL

. Signature waived U :

Deposition not signéd within___ 15 days of Notice .-
M ‘of Readiness - .

Due to nearness of trial date of .

deposition is filed hlthout 51gﬁature, to be read

(TIMOTHY J. DONALDSON/
( DAVID V. ANDERSEN

* CLERK OF COURT : :
LARSEN, SMITH & ASSOCIATES

1800 Seattle Tower, Seatile, WA S8101

_w' OCT 14 1988 ru.

‘at trial. g
(XXXK_o1GINAL DEPOSITION FILED WITH__BRUCE WINCHELL , "
attorney for/ _ PLAINTIFE . g

co: { HAROLD T. DODGE, UR._ i?’
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1988. This motion is based in part upon the facts set forth
below in the Affidavit of Bruce Winchell.
DATED this 19th day of August, 1988.

LANE POWELL MOSS & MILLER

By

Bruce Winchell
Attorneys for Plaintiff

STATE OF WASHINGTON )
COUNTY OF KING ;SS

BRUCE WINCHELL, being first duly sworn, on oath, deposes
and says:

1. My name is Bruce Winchell. I represent plaintiff
American Casualty in this declaratory action.

2, On August 19, 1988, I received a motion for summary
judgment on behalf of defendants Gabrielson. The Gabrielsons
are claimants in litigation against Pastor Don Barnett and
Community.Chapel pertaining to alleged sexual improprieties by
a pastor for the Tacoma satellite of that church.

3. The motion papers, which were actually received on
August 18 by our main office, were not served 16 days in
advance of the hearing date.

4, In a prior motion for partial summary judgment, Judge
Arnold indicated that he was very concerned about the timing of
the motion in light of an imminent trial date. Trial in this

matter is now set for September 12, 1988,

MOTION AND AFFIDAVIT
TO SHORTEN TIME - 2 LANE POWELL MOSS & MILLER

3600 RAINIER BANK TOWER
01s :0509p SEATTLE, WASHINGTON BB101-2647
223.7000
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5. The parties have stipulated to a stay of discovery
until the conclusion of the trial in the underlying action.

For that reason, plaintiff's discovery has been wholly
inadequate to even begin to respond to a motion for partial
summary judgment.

6. My present schedule makes it utterly impossible to
properly respond to the issues raised by this motion which,
with attachments, appears to exceed 100 pages. On August 22, I
have an all-day deposition. On August 23, I must prepare a
mediation brief in the morning and attend another deposition in
the afterncon. On August 24, I must complete and file a
mediation brief in a wrongful termination case in which claimed
damages exceed $2 million. On August 25, I have a deposition
in the morning and a document production in the afternoon. On
August 26, I have a long-scheduled and critically important
witness interview in Bellingham. On August 29, I have the
mediation in the above-referenced wrongful termination case.

On August 30 and 31, I have depositions in a related
declaratory action presently pending in King County. On
September 1, I have an arbitration in Everett which will take
at least one day and may go into the following day. This
motion is noted for September 2.

7. This affidavit summarizes only in the briefest terms

;S /S

/77

MOTION AND AFFIDAVIT

TO SHORTEN TIME - 3 LANE POWELL MOSS & MILLER

3BO0 RAINIER BANK TOWER

0I15:0509p SEATTLE, WASHINGTON 981012647

223-T000
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some of the reasons for which American Casualty seeks a

N/ 2 /m/zﬁ

BRUCE WINCHELL

continuance of this motion.

SUBSCRIBED AND SWORN to before me this 19th day of August,

1988.

WQMM

ary Public in and for the Stakte of
Wash1ngton, residing at:

My commission expires: C‘?l/ l/‘??)

P N L P r P R N W, V.0 o)
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MOTION AND AFFIDAVIT
TO SHORTEN TIME - 4 LANE POWELL MOSS & MILLER

3600 AAINIER BANK TOWER
015: 05099 SEATTLE, WASHINGTON 58101-2647
223.7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a }
Pennsylvania corporation, )
)

Plaintiff, )

)

v. )

)

IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation, JACK )
)

)

)

)

)

McDCNALD and “JANE DOE"
McDONALD, husband and wife,

Defendants.

No. 88-2-00947-9

ORDER GRANTING MOTION
TO SHORTEN TIME

The court having heard the motion of American Casualty for

an order shortening time hereby orders that American Casualty's

motion for continuance shall be heard on ’

1988, at

August :

ORDER GRANTING MOTICN TO
SHORTEN TIME - 1
01S:0510p

LANE POWELL MODSS & MILLER

3800 RAINIER BANK TOWER

SEATTLE, WASHINGTON 98101-2647

223.7000

P Y Y L. -t - Tl

T

E4

- < o e o R

—y




W 00 =1 B G = W N

O I I T T T T o S o S S O S S R oy
S A R N R QW M .1 ® Uk W N KO

DATED this day of

Presented by:

LANE POWELL MOSS & MILLER

By

, 1988.

Bruce Winchell
Attorneys for Plaintiff

ORDER GRANTING MOTION TO
SHORTEN TIME - 2
0I1S5:0510p

JUDGE/COURT COMMISSIONER

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 58101-2647
223-7000
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DEPT. 9

IN OPEN COURT \

Ul A Y
—SERL6-1988 |

SEP16 -

SUPERIOR COURT OF WASHINGTON FOR PIERCE COURTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

v.

)
)
)
)
)
)
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation, JACK )
McDONALD and “"JANE DOE" )
McDONALD, husband and wife, )
)

)

)

MOTION FOR CONTINUANCE

Defendants.

Plaintiff American Casualty moves for a continuance of
defendants' Motion for Summary Judgment.
DATED this z3-~ day of August, 1988.

LANE POWELL MOSS & MILLER

By \72@ A

Bruce W. Winchell
Attorneys for Plaintiff

0IS5:0514p
LANE POWELL MOS5 & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101-2647
223.7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a )
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

V.

)
)
)
);
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD L.LEE BARNETT and } SUPPLEMENTAL AFFIDAVIT OF
BARBARA BARNETT, husband and ) BRUCE WINCHELL
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation, JACK )
McDCONALD and “JANE DOE" )
McDONALD, husband and wife, )

)

)

)

Defendants.

STATE OF WASHINGTON )
)ss
COUNTY OF KING )

BRUCE WINCHELL, being first duly sworn, on oath, deposes
and says:
1. My name is Bruce Winchell, I am one of the attorneys

for American Casualty. This affidavit supplements the

SUPPLEMENTAL AFFIDAVIT OF
BRUCE WINCHELL - 1 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
0IS:0515p SEATTLE, WASHINGTON 50101-2647
' 2237000
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affidavit which I filed in connection our motion to shorten
time for this motion for a continuance.

2. American Casualty initiated this declaratory action in
February of 1988. 1In May of 1988, American moved for partial
summary judgment with respect to a portion of the policy which
appeared, as a matter of law, to provide no coverage for
damages for emotional harm. Judge Arnold, in ruling upon that
motion, admonished American Casualty because of theltiming of
the motion. It was his expressed view that with a trial date
imminent, a motion for summary judgment was wholly improper.

He denied the motion without prejudice.

3. At about the same time that Judge Arnold denied
American's motion for partial summary judgment, the parties
stipulated to a stay of discovery except that American would be
permitted to depose Pastor Barnett. American's decision to so
stipulate was heavily motivated by Judge Arnold's expressed
concerns about American's level of activity shortly before
trial. Thus, the only deposition which has been taken in this
case by American is that of Pastor Barnett.

4. With respect to the particular issue addressed in this
motion for summary judgment, which is whether Jack McDonald was

an employee of Community Chapel; ~this lack of discovery is of

.y . . . M
critical importance. A bit of factual background is necessary E
Ji

8

to illustrate the necessity of discovery on this point. i
i

The insurance policy at issue here was issued to the ,g

i

Community Chapel and Bible Training Center, located in Burien »
N

|4

SUPPLEMENTAL AFFIDAVIT OF
BRUCE WINCHELL - 2 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
0IS:0515p SEATTLE. WASHINGTON $8101-2647

B . R 3

223-7000



Ww 0o - B N = W b =

I X R N R N X I S T T o o S o S o S o G S G o
S G AR WON R O ®© 0 =@ R W N RO

(Burien Chapel). Burien Chapel is a not-for-profit
corporation. Jack McDonald was the pastor for the Community

Chapel and Bible Training Center in Tacoma, a separate

.not-for-profit corporation. Neither that separate corporation

nor Jack McDonald were named insureds under the policy.

The four factors which are typically identified as being
relevant fo determination of employment status are: (1)
selection and engagement of the servant; (2) payment of wages;
(3) power of dismissal; and (4) power to control the servant’'s
conduct. 53 Am. Jur. 24, Master and Servant, Section 2.

While I have not had an opportunity to depose Mr, McDonald,
or the chief administrator of the Burien Chapel, Jack Hicks, I
have briefly interviewed each of them. They each concede that
there were no financial ties between the separate
corporations. Mr. McDonald was paid entirely out of whatever
he was abhle to collect from his parishioners. Moreover, no
control was exercised over McDonald's day-to-day conduct of the
church's affairs. Furthermore, it was the parishioners
themselves who ultimately selected Jack McDcnald to be their
pastor. Thus, the factors which are relevant here appear to
indicate that McDonald was not an employee of the Burien
Chapel. While Gabrielson will understandably point to the
by-laws as conferring some unexercised power upon the Burien
Chapel to control McDonald, there clearly will be a sharp
factual dispute which can only be properly illustrated

following discovery. However, American Casualty is precluded

SUPPLEMENTAL AFFIDAVIT OF
BRUCE WINCHELL - 3 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TUWER
OIS -0515P SEATTLE. WASHINGTON 98101-2647
223-7000
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from engaging in discovery prior to trial of this matter. The
gquestion of who controlled Jack McDonald, who selected him, who
paid him, and who dismissed him are all issues on which there
is some dispute of fact. However, that dispute can only be
properly brought to the court's attention after the depositions
of all witnesses with knowledge are deposed.

5. American Casualty respectfully requests that
Gabrielson's motion for summary judgment be continued until a
date not less than 90 days following the conclusion of trial in

V5. M@//W

the underlying action.

BRUCE WINCHELL

SUBSCRIBED AND SWORN to before me this 22nd day of August,

Notary Pub11c in and for ’State o
Washington, residing at:

1988.

My appointment expires: 2/11/70
SUPPLEMENTAL AFFIDAVIT OF
BRUCE WINCHELL -~ 4 LANE POWELL MOSS & MILLER
01S5:0515p 3600 RAINIER BANK TOWER

SEATTLE, WASHINGTON 98101.2647

223-7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

)
)
)
)
)
)
v. )
)
IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a

%

) MOTION AND AFFIDAVIT TO

)

)

)
Washington corporation, JACK )

)

)

)

)

}

SHORTEN TIME

McDONALD and "JANE DOE"
McDONALD, husband and wife,

Defendants.

American Casualty moves for an order shortening time so
that it may move for a continuance of Defendants Gabrielson's
Motion for Summary Judgment. American Casualty requests that

the motion for a continuance be heard on Tuesday, August 23,

YAV A 4

VA AV 4

MOTION AND AFFIDAVIT

TO SHORTEN TIME - 1 LANE POWELL MOSS & MILLER

3800 RAINIER BaANK TOWER

015:0509p SEATTLE, WASHINGTON 38101-2647 3

223-7000
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

Amecicon Casvally = MEMORANDUM OF JOURNAL ENTRY
Plaintiff.
vs. No. £82-2-00947 -
Gelcie 5o CB-‘J ORDER
‘ Defendant.
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FILED
"DEPT. 9

IN OPEN COURT

SEP-9 1988

Pierce County Clerk

SEP 12 1988

IN THE SUPERIOR CQURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a )
Pennsylvania corporation, ) NO. 88-2-00947-9
)
Plaintiff,)
) WITH EXCERPTS OF DEPOSITION
V. } OF JACK MCDONALD
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BI1BLE TRAINING CENTER, a )
Washington corporation, )
JACK McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)
)
)

Defendants.

it Attached are excerpts from the deposition of Jack McDonald
which are relevant to the issue of employee status.
DATED this (frr day of September 1988.

LANE POWELL MOSS & MILLER

NI

Bruce Winchell
Attorneys for Plaintiff

DECLARATION OF BRUCE WINCHELL WITH
EXCERPTS OF DEPOSITION QF JACK MCDONALD - 1

LANE POWELL MOSS & MILLER

3800 RAINIER BaANW TOWER

SEATTLE, WASHINGTON 98101 2647

e

223 T000

DECLARATION OF BRUCE WINCHELL
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SEATTLE, WASHINGTON; THURSDAY, SEPTEMBER 9, 1988
1:30 P.M.

=-o0o-

JACK L. McDONALD, witness herein, having been:

first duly sworn on oath,
was examined and testified

as follows:

EXAMTINAMATTON

BY MR. WINCHELL:

Q. Will you state your name, please.

A. Jack Lee McDonald.

Q. Jack, you’ve been deposed before, so you
know, if I ask you something you don’t understand, to
tell me and I’1ll try to ask a more clear question,
okay?

A. Yes.

Q. And the other thing we have to be careful
about is not talking at the same time, and you
answering audibly.

A. Yes.

Q. D¢ you understand what lawsuit we’re in,

here, tocday?

GRough &S AssociateS,

405 SEATTLE TOWER
SEATTLE, WASHINGTON 98101
(206} 682-1427
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A, Yes, I do.

Q. What is your address?

A. 4620 Tacoma Avenue South, Taconma,
Washington 98408.

Q. What is your phone number?

A. 475-4620.

Q. Do you have any plans to change your
address?

A, Not right now.

Q. You have no reason to think you might be
moving?

A. Not this very minute.

Q. You’re not hedging, are you?

A. _What I’'m doing is, if I decide to move
tomorrow, I could, but at this point, I’m not
deciding to move.

Q. You aren’t looking for work out of the
state or anything like that?

A. No, I’m not.

Q. Where are you working now?

A. I’'m not.

Q. Where did you last work?

A. I worked a month-and-a-half ago. I drilled

a well for myself.

Q.

Have you been periodically self-employed

Rough S Associaresy,

COURT REPORTERS

403 SEATTLE TOWER
SEATTLE, WASHINGTON %8101
(206} 682-1427
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drilling water wells?

A.

Q.

Yes.

Is that what you’ve been doing since the

fall of 1987, is drilling wells occasionally?

A.

Q.

Yes,

As I recall, you first became involved

with the Community Chapel and Bible Training Center

in 1973;

A.

time?

is that correct?

That’s correct.

You began attending church there in 1973?
That’s correct.

Did you attend Bible college there?
Yes, I did.

When did you do that?

1974,

Until?

1979.

Was that full time?

Yes,.

Were you otherwise employed during that

Just in the summers.
What did you do in the summers?
Drilled wells.

What did you study during that five-year

SRough S Rsoriares,

COURT REPORTERS

403 SEATTLE TOWER
SEATTLE. WASHINGTON 98101
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A. Bachelor of theology.

Q. Can you elaborate on what you studied a
little bit for me?

A. Well, they were the courses that you had
to take to get the bachelor of theology degree. All
the books of the Bible. Six of them, I believe.

Q. Is that how the coursework broke down, is
you’d have a course on each book of the Bible?

A, Mostly. There were a few other different

courses, ‘like writing lab and speaking lab and things

like that.

Q. Did you study counseling?

A. No.

Q. Did you take any sort of a seminar in
counseling?

A. Yes, I did.

Q. Tell me about that?

A. It’s called Ministers in Training.

Q. When did you participate in the seminar,
Ministers in Training?

A. I really don’t recall the exact year, but
I would say ’78, maybe. It might have been ’77.

Q. Did you receive written materials for the

Ministers in Training?

B2

- Rough e Associates,
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A. Yes; there were cases of situations, and
they had a large class, and they would all work to

solve the problemn.

Q. Do you have any of those materials?
A. No.
Q. Did you receive grades in connection with

your study at the Bible college?

A. Yes.

Q. Do you have any of your grades?

A. No.

Q. Did you purchase textbooks or were you

supplied with textbooks?

A. Mainly, it was out of the Bible. We just
used the Bible, and they had a library at the school.

Q. So, you don’t have any textbooks, other
than the Bible, in your possession now from your
study at the Bible college?

A, No, I don‘t have any.

Q. Do you recall anything about what you were
taught, in terms of counseling, during your
attendance at the Ministers in Training seminar?

A. No, I don’t -- it was not that big of
emphasis. It was more -- like for me, I just sat
back and watched as they solved various cases, you

know. It was just pretty much a logical approach,

Rough & AssociateSy

COURT REPORTERS
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you know.

For example, if people were in an
argument, they would have to sit down, try to
communicate, get their points across, and work it
out. It seemed kXind of simple to me.

Q. So, communication was one aspect that was
emphasized?

A, Right. That’s what I perceived.

Q. Who were the instructors?

A. Don Barnett.

Q. No one else?
A. No one else.
Q.  When was the last time you saw

Don Barnett?

A, Probably about a year ago. September of
rg7.

Q. Have you seen any of the elders or former
elders from the Burien church since, say, December
of 198772

A, No.

Q. What did you do after 1979, after you
graduated?

" A. I worked in my well drilling business.

Q. What else did you do?

A. And then I also worked with the church

ERough§ AssociateS, |

COURT REPORTERS
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they were forming down in Tacoma.

Q. As I recall, it was initially a Bible
study fellowship?

A. Yes.

Q. And that was from ?79 to ’827?

A. Yes.
Q. Tell me about how that got started?
A, Community Chapel in Burien sent down Bible

graduates to have a little Bible teaching, and then
a few people that were in Tacoma invited their

friends, and that’s basically how it started.

Q. Tell me how you first heard about this
fellowship.
A. Well, I was attending Community Chapel, and

they had people from Tacoma get together at the
Burien group to discuss whether there were enough
pecple in Tacoma to, you know, start another little
group.

Q. How did the people from Tacoma that were
attending the Burien chapel get together to discuss
that?

A. Well, they had =-- just had maybe a sign—up
sheet or something to notify all the people in
Tacoma that they were having a meeting at such and

such a house or something like that. I don’t recall

SRough G Assoctatess,

COURT REPORTERS
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just all the little details of it. But there

were families from Tacoma that were driving up. And

we, from Tacoma, knew the ones from Tacoma.

Do you recall. who organized it?
Danny ©O’Brien.
Danny O’Brien.

Wwhat was his role at the Burien

church, if any?

A,

Q.
some sort
Tacoma at

helped to

He was a Bible college teacher.

Now, am I correct, then, that there was
of initial meeting of the people from
somebody’s house which Danny O’Brien
originate?

Yes.

Do you recall whose house that was at?
No, I don’t.

Did you attend that initial meeting?
Yes, I did.

Do you remember anybody else who attended

that initial meeting?

A. My wife; George Jewell, his wife, Ramona;
and then there were several Seattle -- I’11 call them
Seattle people -- that were interested in going to

Tacoma, also there. So --

Q.

Why was that?

SRouhSEFsocats,

COURT REPORTERS
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A. That they wanted to go down, like those
that ﬁanted to sing songs. They were going out in
a ministerial capacity, just to support -- a
"support group," I guess would be a better word,
rather than ministerial.

Q. Do you know, were there others, but you
don’t remember them, or was that pretty much it, the
four or five of you?

A. It seems like there was maybe 14 to 18
people, but I don’t remember who they were.

Q. Your wife, George Jewell and his wife, and
Danny O’Brien are the ones you can remember today?

A, Yes. There was a fellow by the name of
David Floyd there, I believe.

Q. Do you recall what was discussed?

A. Just that the people in Tacoma would like
to get a Bible study going down in Tacoma, and have
it overseen by, you know, a Bible college teacher
or graduate, so it was on the mark.

Q. Were you a graduate?

A. Not at the time that this started.

Q. When did this start in relation to your
graduation?

A. Probably six months before my graduation.

Q. What happened next?

Rough & AssociateSy
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A. I don’t understand.
Q. With respect to this fellowship.
You had this meeting?

A. Then they began to have a meeting down
there on Friday nights.

Q. Was it decided to have weekly meetings
when you were at that organizational meeting?

A, Yes.

Q. Was there a particular location where
these weekly meetings were held?

A. Yes.

Q. Where was that?

A, At the Masonic Lodge.

Q. What happened at the meetings?

A, People singing songs, people testified
about their experience walking with God, and the Bible
teacher would give a lesson, and then, afterwards,
some people would pray for people, and other people
would have coffee and cookies and visit with each
other, and then they’d go homne.

Q. To your knowledge, did anybody receive any

money as a result of any participation in these

meetings?
A. No.
Q. There was no collection?

SRough G Associares;
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A. (Witness shakes head.)

Q. You have to answer audibly.

A. No, there was no collection.

Q. Was there a leader of these meetings?

A. Yes.

Q. Who was that?

A. Danny O’Brien was the -- overseeing it, and
he had -- various Bible college teachers or graduates
would oversee the meeting.

Q. At some point in time, did you becone
somehow involved in more of a leadership role?

A. Yes.

Q. Tell me about that.

A. It began in ‘79, and later, a few years
later, I became the leader, or the --

Q. Let’s focus on 79 to ‘82 for right now,
before the church corporation was formed.

Can you expand a little bit about what
your role was in the fellowship, if I can just call
it "the fellowship," before the corporation was
formed, after you graduated?

A. I was just a support, like

second-in-command.

Q. To Danny O’Brien?
A. Or whoever was in the position.
GRough$S AssociateSy -
COURT REPORTERS
403 SEATTLE TOWER

SEATTLE, WASHINGTON #5101
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Q. Do you recall anybody else who was first
in command?

A. Greg Theil.

Q. What association did he have with the

Burien chapel?

A. Bible college teacher.

Q. Anyone else you can remember?

A. David Floyd was there for a short time.

Q. Do you recall what association he had with

the Burien chapel?

A. He was a Bible college graduate.

Q. Is that it?

A. Yes.

Q. Is this sort of like an apprentice period
for you, going through this and watching other
people lead, so that you can learn how to do it?

A. Not really, because I sat under Don
Barnett, and I watched him pastor the church from
1973. So, I mean, it was the same procedure.

Q. It was kind of a continuation of what

you’d been doing before?

A. Right, just a smaller group.
Q. By 1982, how many people were participating
in the fellowship?
A. Maybe 40 to 50.
ough sociateSy
Rough S Associatesy,
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Q. How was it the decision was made to form
the Tacoma church?

A. First was a vote by the people to choose a
pastor, and we had to make --

Q. I want to talk about that, but let’s back
up.

Something happened before they decided
to pick a pastor, which is they decided to have a
church, probably?

A. Well, they incorporated after the pastor
was picked.

Q. Okay. But didn’t a group of pecople somehow
decide: We’ve got this fellowship. We’d like to
have this arrangement more formalized. Let’s have a
church.

What’s the first step: Let’s pick a
pastor?

A. Picking the pastor was the first step,
yes.

Q. I’m wondering about the the discussions
that occurred before picking the pastor, which is
making this decision about making a church rather
than a fellowship.

Do you have any knowledge about those

discussions?

SoughSS ssoctaresy,
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A. No.
0. Tell me about this selection process.
A. ‘As I recall, the group got to the place
that there were a lot of Seattle Bible college

teachers, like Greg Theil, coming down on a weekly

basis, and there were myself and George Jewell, who

lived in Tacoma, who were working with the people in

a secondary, third position, and we still had to
work with Greg Theil, who was in Seattle, and had his
mind on other things, and so he was -- really just got
to the place that the people wanted to have somebody
right there that was in charge, living in the same
town. So, it’s a growth, I guess.

Q. Local ownership thing?

A. Right.

Then the selection was made by the
senior board of elders through a process of voting
for four or five different people.

Q. Let’s talk about that in a little more
detail.

Did you express an interest to
anybody in being pastor?

a. Yes, I did.
Q. Who did you express an interest to, if

you remember, or did you just generally make a note?

Rough S Asociarely, -
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A.

I think that we had a meeting with

Don Barnett and the various people from Tacoma, and

some from Seattle felt like they might want to be the

pastor,

and he decided: Well, let the people vote on

who they want for the pastor.

Q.

A.

Q.

A.

Did the people vote?
Yes.

Did they vote for you?
Yes.

Were you appointed?
Yes.

Have you ever heard of any instance in

which the desire of a congregation of a satellite

institution for a particular pastor was overruled by

the Burien corporation?

Al

to what

Q.

A.

Q.

bit.

Q.

Exhibit

No. But I might add that I was not privy

they did.

What did you do after you were selected?
Taught them the Bible and became a pastor.

Let’s talk about the corporation a little

(Exhibit No. 1 was marked
for identification.)

(By Mr. Winchell) Can you identify

Rough S Associatesy,
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A. . Yes.

Q. What is it?

A. It’s the Articles of Incorporation of
Community Chapel and Bible Training Center of Tacoma,
Washington.

Q. You’ve obviously have been well taught to
answer only the dquestion asked.

Can you identify the signatures on
the last page?

A. Yes. I can identify them.

Q. Will you please do that?

A. Jack McDonald, Hal Price, and
George R. Jewell.

Q. What connection did George Jewell have
to the Burien corporation, if any, if you know?

A, Bible college graduate.

Q. To your knowledge, was he employed by the
Burien corporation during 19847

A. To my knowledge, he was not employed.

Q. By the Burien corporation?

A. By the Burien corporation.

Q. What about Hal Price?

A. I have no knowledge of Hal Price being

employed by the Burien corporation.

Q. Other than being incorporators of the

Rough S AssociateSy - -
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Tacoma corporation, what role did George Jewell and

Hal Price play in Tacoma?

A. They were elders of the Tacoma church.

Q. Which means they were on the board of

directors of the corporation?

next

they

- -

A. ¥es.

Q. And I take it you were the other director?
A. Yes; I was the other director.

Q. Do you recall who the officers were?

A. I was the president, and George was the

in line, and Hal was the next in line, whatever
were. I don’t even remember what they were.

Q. The three of you were officers?

A. Yeah, right.

Q. Did someone from the Burien corporation

provide you with the form for these Articles of

Incorporation?

them

A. Yeah; they did the whole thing. They had
printed up.

Q. Who handled that for you?

A, Jack Hicks.

Q. Have you ever been on the board of

directors of a corporation before?

A. No.
Q. Do you know whether George or Hal had?
0 i -
Rough 8§ AssociateS,
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A. No, they hadn’t.

Q. Did you ever -- I don’t want to ask you
what you talked about -- talk to a lawyer during
the time when the corporation was being formed?

A. No.

Q. Let me just clear up on these dates. It
was ’84 that the church was formed and the
fellowship, and for ‘84 that the fellowship became

the church?

A. No; I think these were something that was
added on.
Q. So, I was originally right when I said
rg27?
A. Yes.
(Exhibit No. 2 was marked
for identification.)
Q. (By Mr. Winchell) Can you identify Exhibit

2, please.

A. Articles of Faith and Bylaws, Community
Chapel Bible Training Center of Tacoma, a satellite
church of Community Chapel Bible Training Center of

King County, Washington.

Q. Will you identify the signatures on the
last page, please.
A. Jack McDonald, George R. Jewell, and
ough sociateS
Rough & Associatesy,
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Hal Price.

Q. Did you read the Articles of Incorporation
during the time you were active in the church?

A. Probably when we first got thenmn.

Q. Will you look at the third page, Item 9-B?

A. Third page.

Q. on the Articles of Incorporation, first
one.

Do you remember reading the part that
says, "All decision-making for this corporation shall
be here after vested in the board of di;ectors,
except as specifically limited by the corporation
bylaws"?

A. What’s the gquestion?

Q. Do you remember reading that part of the
Articles of Incorporation?

A, I don’t remember this very second reading

it, but I probably read it.

Q. Did you continue to meet at the Masonic
Lodge?

A. Yes, we did.

Q. What was your salary during the first year

as pastor?
A. None.

Q. You were not paid?

Rough S AssociateSy
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A. I had my own well drilling business.

Q. When did you begin to be paid?

A. I don’t recall, but it was probably after

the church had been incorporated. Probably afte
1982.

Q. 1982 is when you became a pastor?

A. Yes.

Q. Did the Burien corporation provide you

with any money when you started the Tacoma
corporation?

A. They provided no money.

0. Did they provide any property to you?

A. They provided no property.

Q. Do you remember what your salary was
when you started drawing a salary?

A. Maybe $500 a month.

Q. And that would have been during 1983,
your best recollection?

A. Yes.

Q. Were you still drilling wells?

A. Yes.
Q. How was your salary determined?
A. The corporation beocard members.

Q. Tell me a little more.

A. Well, we just decided that I was worth

r

to
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$500 a month, and after the income came up, I went

to $1,000

Q.

a month.

So, it was you and Hal and George that set

your salary?

Q.
dependent
A.
Q.
records?
A.

moving, I

Yes.

Was anybody else involved in that process?

No.

As a practical matter, was your salary
upon the amount of the collection?
Yes, it was.

Did the Tacoma church keep financial

They had some, but in my transition of

lost all of my files and my diploma. I

don’t know -- we had some stuff from the church that

we gave to Goodwill, and I think my box of stuff

might have got --

Q.

I think we have your diploma, don’t we?

Wasn’t that in one of your earlier depositions?

No, that was a yearly licensing thing.
Who kept the financial records?

I did, my wife.

Can you describe them to me.

The piece of paper with the offerings that

each person gave on a monthly basis, and at the end

GRough &m%sodarega o
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of the year they’ve got a notice of how much they

gave.

Q.

A.

Q.

Q.
that were

A.

So, you kept a record of the revenues?
Yes.

Did you ever send that to the Burien

No.
Did they ever come and ask?

No.

- Were there records kept of the expenses

incurred?

I‘m sure there were just, you know --

jotting down like if they bought tapes or books, but

we had very little expenses, because we weren’t --

juét the rent.

Q.

salary?

A.

Well, let’s see now; you had rent.
No utilities?

No utilities.

Your salary?

Yes.

Were there any other salaries?

No.

Did the church withhold taxes on your

No.

Rough§S AssociateSy -
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Q. You had to do that yourself?

A. Yes, because I was still in the well
drilling business until 1985.

Q. The Burien chapel never withheld taxes for
you, did they?

A. No.

Q. And they never provided you with health

insurance?
A. No.
Q. Did you have health insurance through the

Tacoma church at any time?

A. No.

Q. Did you ever have any sort of pension
benefits provided by the Burien corporation?

A. No.

Q. Did anyone from the Burien corporation
come down to see if you were preaching the right
stuff ever?

A. Not to my recollection.

Q. I asked you before whether any financial
assistance of any sort was ever given or given at the
outset.

In case my question wasn’t clear, was
any financial assistance ever given by the Burien

corporation?
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(Exhibit No. 3 was marked
for identification.)

Q. (By Mr. Winchell) cCan you identify
Exhibit 3, please.

A. Plaintiff’s First Set of Interrogatories to
the Defendants of?cOmmunity Chapel and Bible Training
Center of Tacoma.

Q. . Will you turn to the last page, please.
There is a part that says, "Jack McDonald, being
first duly sworn upon oath, deposes and says:

"I am the pastor of Community Chapel
and Bible Training Center of Tacoma, one of the
defendants in the above-titled action; that I have
read the above and foregoing interrogatories  and the
answers thereto; know .the contents thereof and know
the same to be true."

Now, is that your signature below
that statement?

A. Looks like it.

Q. Do you recall signing these? This would
have been in front of a notary?

A. I don’t recall signing it.

Q. Mr. Bugni would have been with you, because

it looks like he’s the one to notarized it.
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You don’t remember that?

A. I don’t remember that.

Q. Do you remember if you read these
interrogatories over before you signed them?

A. Okay, now I remember £illing this out,
yes, and then I gave it to Mike Bugni, right.

Q. Don’t tell me about your conversations with
Mr. Bugni unless somebody else was there, but I would
like to know, did he send these to you for you to
fill out some draft answers, and then he typed them
up?

A. Yes.

Q. Will you look at Interrogatory No. 672

A. Yes, I see it.

Q. Interrogatory No. 6 says, "From 1980 to
1986, did you have in effect one or more policies of
insurance in which you were named insured or a
covered person and which in any manner or to any
extent provided or provides you liability coverage,
whether primary or excess, with respect to any of
the claims, causes of action, injuries or damages
claimed against you in this lawsuit?

"Answer: No."
Do you recall if the answer "no" is

what you wrote down on your draft answer?

Rough8P AssociateSy, =
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A. I wrote down "no." |

Q. Did you believe that to be true at the
time that you prepared that answer?

A. I knew the Community Chapel of Tacoma had no
insurance of any kind.

Q. Did Jack Hicks evér tell you that the
Burien chapel would provide insurance to the Tacoma
corporation, before this lawsuit?

A. Not to my recollection.

Q. Did any other member of the board of
directors of the Burien corporation ever tell you
that the Burien corporation would provide insurance
to the Tacoma corporation?

A. Not to my recollection.

Q. Did Don Barnett ever make that kind of
representation to you?

A. Not to my recollection.

Q. I’'m going to use the word "employed,”™ and I
don’t mean to use it in the legal sense, but in the
sense you would understand the term to be meant, did
anyone else who was employed in any capacity by the
Burien corporation ever tell you that the Burien
corporation was providing you with insurance?

A. Not to my recollection.

Q. Have you, since 1982, completed any credit

SRough & AssoctateS, -
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applications?

A. I don’t recall, but I suppose I have, but,
I mean --

Q. Car loan, anything?

MR. MEIKLE: I’m going to object to
this line of questioning.

MR. WINCHELL: I‘’m looking for
anything that would indicate what he has been
reporting to other people as his place of employment.

MR. MEIKLE: Okay.

MR. WINCHELL: I don’t care what his
salary was or anything like that.

MR. MEIKLE: Answer.

A. Restate the gquestion.

Q. (By Mr. Winchell) Have you had any car
loans since 1982.

A. Yes.

Q. Where did you get those from?

A. Puget Sound Bank.

Q. Which branch?

A. I don’t recall. The car dealer. He put
it in wherever he did it.

Q. Who was the dealer?

A. The Dodge dealer in Tacoma, but I don’t

even remember his name.
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Q.

A.

Do you know if it’s still there?

I’m sure it is. It’s the one on South

Tacoma Way.

Q.
A.
Q.
A.
Q.
A.
Q.

aA.

What year did you purchase that car?
Probably 1983.

Is that the only car loan you’ve gotten?
Is that the only one that I‘ve got?
Since 1982 that you obtained.

I’ve got one in 1984, I think, or ’85.
Where did you get that from?

Through the Cadillac dealer up in

Bellevue.

they’re

Q.

Do you remember the name of the Cadillac

I don’t remember the name, but it’s the
up there.

Are you still making payments on that

Yes.
Who is the bank, do you know?
US Bank.
If I don’t make a couple payments,
going to come and get it, I know that.

Have you sought or obtained any other

credit since 1982; Visa applications?
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A. No.
Q. Home improvement loans?
A. No.

Q. Yoﬁ didn’t buy a house?

A. No.

Q. Have you filed tax returns every year
since 19827

A. Up until last year.

Q. Didn’t file one last year?

A. I got to make some money first.

Are you going to turn me into the IRS?

Q. No.

A. I’ve got you on record. Put that down.

(Off the record.)

Q. (By Mr. Winchell) Do you recall any
instance, including these two credit applications, in
which you reported to anybody your place of
employment during the period ’82 to ‘877

A. You’re making me go real deep.

I don’t really, you know -- I didn’t
do a lot of buying, you know. I had my well drilling
business, and I just bought supplies and drilled
wells, you know.

Q. Do you happen to recall what you reported

as your place of employment for the 1984 loan?
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A. Probably a well driller and.a pastor, I --
whatever I did.

Q. Do you recall any instance in which you
ever indicated that you were employed by the
Community Chapel and Bible Training Center of
Burien?

A. I never said that I was ever employed by
Community Chapel of Burien.

Q. Let’s jump ahead to November, then, of
1987, if I have the right month. That’s when you
stopped being the paséor of the Tacoma church?

A. Yes.

Q. We have met and talked before, right?

A. Yes.

Q. Now, what I recall from talking with you
earlier is, you were to a point where you felt the
practice of spiritual connections had kind of gone
beyond something you felt you could deal with as a
pastor of the Tacoma church?

A. That’s correct.

Q. And that was the reason that you decided
to resign; is that correct?

A. That’s correct.

Q. And you did resign for that reason?

A. Yes.

Rough$S AssociateS, .
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Q. Any other reason that you recall?

A. - I believe I stated in my deposition that I
was not willing to follow Don Barnett up the hill
any further, because I felt there was no direction as
far as the spiritual connections. Things were not
getting better, they were getting worse.

Q. Did anyone pressure you to resign?

‘A, No. I made the decision to resign because
of the oncoming lawsuit, because of the fact the
church had got to a place that it was not
financially in a place to where it could support a

pastor, and I just made -~ it was time to terminate

it.

Q. When did you meet Carol Gabrielson?

A. I can’t answer that question without my
notes. I mean --

Q. It’s not that critical.

Can you give me a rough time frame?
If you can’t, you can’t.
A. I can‘t. 1It’s somewhere between ‘83 or ‘84
and ‘86, ’85.
Q. Were you a counselor for Carol Gabrielsoﬂ?
A, I was a pastor.
Q. What’s the difference between a pastor and

a counselor?

SRough 8 Associatey, .
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A. ‘My explanation is that a pastor is
somebody that just talks to them on a common level,
and a counselor is somebody that gets in and does
all the nuts and bolts of trying to untangle
peoples’ lives.

Q. Would you make a distinction between
theology and psychology?

A, Would I make a distinction between those?
Why don‘t you ask me that again.

Q. Well, you distinguished between being a
pastor and being a counselor, and I'm wondering if
one has more to do with theology and the other has
more to do with psychology.

If you can pick some better words, go
ahead and pick some better words.

A, I think a counselor might use more
psychology, but my reference as a pastor is more
just common sense, you know. Come in out of the rain
so you don’‘t get wet, you know.

If you can’t get along with someone,
you’re going to have to sit down and find out what
the problem is, and work your problems out. They’re
your problems. You got to be honest and open. You
know, just common sense. That was the extent of my

pastoring.
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Q. Did you ever have any discussions with
anybody as a pastor or counselor or whatever about
adultery?

A. I’m sure that we had studies about it in

the Bible and different things, but I don’t recall

any --
Q. That would be more preaching about it?
A. Yes. It says, "Thou shall not comnit
adultery.”
Q. Do you believe adultery is wrong?
A. Yes, I do.
Q. Did you believe it was wrong during the

time you were a pastor at the Tacoma church?
A. I certainly did.
Q. Why was that?
A. Because it was wrong, and the way that I

felt, and the hell that I went through, and that’s

-why I -- it was a terrible time of my life.

Q. Why was it a terrible time of your life?

A. Because I was going against my own moral
character, what I believed. My consclience was
spiting me, and it was -- it was just a real
difficult time for me.

Q. Do you know if it was against what

Carol Gabrielson believed?
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A. I can’t make a decision for her.
Q. Let me rephrase it.
Did she ever tell you whether or not
she believed adultery was right or wrong?
A, As I recall, we both felt guilty about it,
we both repented for it, and we both terminated
because it was wrong.

(Off the record.)

Q. (By Mr. Winchell) Will you look at, in the

Tacoma corporation bylaws, Section 3, Article 4,
letter B, which states, in part, "No counselor shall
attempt to control or manipulate the life of other
individual."

Did you ever read these bylaws?

A. Yes, I did.

Q. Do you remember whether you read that part
of the bylaws?

A. I’'m sure I did read it.

Q. Did you ever try to control or manipulate
the life of another individual when you were
counseling them?

A. I never did.

Q. And I take it you wouldn’t think it was
your job as a pastor to control or manipulate

somebody?
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A. I never did, and I never would. I always
allowed people to make their own decisions.

Q. Did the anyone from the Burien church ever
tell you that they would pay for your defense in the
lawsuit brought by Carol Gabrielson?

A, Yes, they did.

Q. Who said that to you?

A. I recall being served with the papers, and
I believe it was Don Barnett who said that Mike Bugni
would take care of the lawsuit, that, you know, that
he’d been advised that it wasn’t that particular
big a thing at that time, and -~

Q. Who said that?

A. bon Barnett.

Q. Said that Bugni would take care of it?

A. He said that Bugni would take care of it.
And later on, as I was giving details of information
to Wayne Snowy, he said that all the billing and
everything would be taken care of by Burien. I was
led to believe, up until the time of my deposition,
that, you know, that they were taking care of it, and
1 went to Jack Hicks, and he said, "Guess what, we’re
not. You need an attorney. Go find a good attorney,"
he said.

Q. Did you, prior to that time, refrain from
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seeking your own attorney because you were told that
one was going to be provided to you?

A. Yes. In fact, I signed papers with
Michael Bugni saying that he représented me. Then,
right before the deposition, he dismissed himself
from all four phases, Community Chapel of Burien,

Tacoma, Donald Barnett, and Jack McDonald, and he

disappeared.
Q. Who defends you now?
A, Eileen Lawrence.
Q. Do you have any complaints about the

defense that’s being provided to you?

A. No, I don’t,

Q. Do you have any complaints about anything
that I‘’ve done?

A. No, I don't.

Q. Do you have any complaints that anything

any representative of American Casualty Company has

done?
A. only one, if we don’t settle this.
Q. You would like to see this settled?
A. Yes.
Q. Let’s take a break.

(A short break was taken.)

* *x
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EXAMINATION

BY MR. DODGE:

Q. pid you feel, as pastor of the Tacoma
satellite, that you were required to follow
Donald Barnett’s dictates?

A. Yes.

Q. Was there any area in which you, as pastor
of the Tacoma satellite, did not feel obligated to
follow Don Barnett’s lead?

MR. WINCHELL: Object to the form of
the question.

Q.  (By Mr. Dodge) You can answer if you
understand the question.

A. I don’t understand the question. I would
say that if he was going to jump off a building, I
wouldn’t follow him that way.

Q. Certainly.

As far as corporate affairs in your
church.
MR. WINCHELL: Same objection.

A. Well, as a president of my corporation,
there would be differences. I would make my own.
decisions, but as long as I agreed to the direction
that he was going. I’m not totally going to follow

him over a bluff, you Kknow.
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Q. (By Mr. Dodge) Are you aware that he had
power to remove you at any time?
A. Yes.
MR. WINCHELL: Objection. That
misstates what the law is in this state.
A, Yes.

Q. (By Mr. Dodge) Were you under that

impression?
A. Yes.
Q. Were you under the impression that he

could“remove any of the officers of your corporation
at any time?

A, Well, I assumed if he could remove me, he
could remove the officers.

Q. And were you under the impression, or did
you understand from your bylaws, that if he chose to
remove you and the officers, he could appoint
whomever he pleased?

A. That’s correct.

Q. Did you feel that you had to follow
Donald Barnett’s lead in corporate affairs in order
to remain as pastor of your church?

MR. WINCHELL: I’m going to object.
The reference to corporate affairs really is vague.

A. I want you to explain "corporate affairs."
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Q. (By Mr. Dodge) As far as the teachings that
you must follow and preach in your church, did you
feel that you had to follow Donald Barnett’s lead to
remain pastor?

A. Yes.

MR. WINCHELL: Same objection.

Q. (By Mr. Dodge) Donald Barnett, I guess, did
send Dan O’Brien down to investigate
Carol Gabrielson’s allegations against you, did he
not?

A. No, he came up; he didn’t send O’Brien
down.

Q. (By Mr. Dodge) You never had testified that
Donald Barnett sent Dan o’Brien as his representative
down to speak to you about Carol Gabrielson’s
allegations?

MR. MEIKLE: I’m going to object;
it calls for speculation as to what Donald Barnett
daid.

If you know what Donald Barnett did,
that’s fine.

A. 1 don’t know what Donald Barnett did. All
I know is that I was called by Dan 0’Brien to come
to Burien, and he discussed the allegations that

carol had made against me. That’s all I know.

3 OooDLoOr
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Q. (By Mr. Dodge) 1Is this before or after you
were served with papers in the Gabrielson lawsuit?

A. Before.

Q. You understand that the ultimate decision
as to your appointment as pastor of the Tacoma
satellite was up to Donald Barnett to decide?

A, I understood that it was the senior board
of elders.

Q. 0of the Burien church?

A. Of the Burien church.

Q. You understand that in maintaining your
financial records that your bylaws required you to
maintain those records in accordance with whatever
bylaws the main corporate church had regarding
financial books?

MR. WINCHELL: Objection. That’s
totally incomprehensible, whatever you just said.

A. Say it again.

Q. (By Mr. Dodge) Do you understand that, in
keeping financial records for the Tacoma satellite,
you were required by your bylaws to maintain those
records up to the standards of whatever rules the
main corporation in Burien set forth for keeping
those kind of records?

MR. WINCHELL: Same objection.

Rough & Associatesy, -

COURT REPORTERS

403 SEATTLE TOWER
SEATTLE, WASHINGTON 03101
(208) 682-1427
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A. I don’t know what you’re saying, but we

kept some records.

Q. (By Mr. Dodge) In the Articles of Faith

and Bylaws -- by the way, these Articles of Faith and

Bylaws, they were prepared in full and given to you
as your Articles of Faith and Bylaws by the main
Burien corporation; is that correct?

A. That’s correct.

Q. You had no choice in the matter?

A. We just took them and ran with them.

Q. Are any of the rules contained within
this document and bylaws proposed and generated by
the Tacoma satellite church?

A. No; they were just standard for starting
satellite churches.

Q. I guess the easiest way to find it would
be Page 2010007, Article 5, Finances. Would you
read the first sentence of that, of A, under
Finances.

A. Yes.

Q. Read it out loud, please.

A. "The financial organization of this
satellite church shall be established and ministered
to in such a way that it meets all corporation

church, satellite church, and governmental laws and

Rough &> Associatesy, -

COURT REPORTERS

405 SEATTLE TOWER
SEATTLE, WASHINGTON 98101
{206) 6821427
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regulations, and ensures reasonable safety against
embezzlement and fraud.

"copies of the corporation papers,
such as the Articles of Incorporation and these
Bylaws, and amendments thereto, shall be forwarded to
the corporation church within 30 days of adoption."

Q. The "corporation church" referred to there,
do you understand that to be the main church of
Burien?

A. Yes.

; MR. DODGE: I’m going to look up a
document. Why don’t I pass to you while I look this

up.

* &

EXAMINATTION

BY MR. DONALDSON:
Q. Jack, I’'m going to start off with some
guestions about your employment as a pastor.
First off, were you ever employed by

the church college in Burien?

A. No.

Q. Were you ever employed by the Burien
church?

A. No.

Q. Were you ever employed as a counselor?

SRough & Associatesy, -

COURT REPORTERS
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A. No.

Q. The next questions I have, I'm not going
to go into great detail, but they do concern your
relationship with Carol Gabrielson. I thought I‘’d let
you know in advance.

pid you have a sexual relationship
with Carol Gabrielson?
MR. MEIKLE: I’m going to object to

the form of that gquestion. nRelationship” is pretty
broad.

Q. (By Mr. Dodge) Did you commit adultery with
carol Gabrielson?

A. I stated it on my deposition. I don’t
know whether you read it before. I stated that I
did.

Q. what I’m trying to do, Jack, the reason
I’'m asking you these now, some of the questions I ask
you are questions I already know the answers to.
The reason I’m asking you is to create a record in
this proceeding. So some of the things I may ask

you may sound inane to you, but I’m just trying to

47 L1/ 2003 OH111

create a record.
puring what period of time did you
and Carol commit adultery?
A. November ‘85 to December -- October
ough &G0 AssociateS~ -
PRough§ Associatessy

COURT REPORTERS
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SEATTLE. WASHINGTON S9101
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November, right in there. There Qas about a 60-day
period. I could have brought my records.

Q. I’m just trying to get just a general
feel.

You’d already stated earlier that you
never tried to manipulate anyone?

A. That’s correct.

Q. During this period of time, did you ever
threaten force upon Carol Gabrielson to commit
adultery with you?

A. I never did.

Q. To your perception, did she consent to
these things, to this relationship between she and
you?

A. She certainly did.

Q. During the time that thiélrelationShip was

going on, did you ever tell Don Barnett about this

relationship?
A. I never did.
Q. Did you ever tell Barbara Barnett about

this relationship?

A. I never did.

Q. Did you ever discuss this relationship
while it was going on with anyone in the eldership

of the Burien church?

Rough S Associatesy,

COURT REPORTERS

405 SEATTLE TOWER
SEATTLE, WASHINGTON ¢#101
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" A. I did not discuss this relationship with
anybody, period.

Q. To your knowledge, did Carol Gabrielson
discuss this relationship with Don Barnett while it
was going on, just to your knowledge?

A. To my knowledge, I would say that she
didn’t.

Q. During the time in which your relationship
was ongoing, did Carol ever mention to you that she
had told anyone about the relationship?

A. Not to my recollection.

Q. When was the first time that you did
discuss this relationship with Carol Gabrielson with
Don Barnett?

A, I never did.

Q. Did Don Barnett ever say anything to you
which you. construed as approval for the relationship
that you had with Carol Gabrielson?

A. He never did.

Q. What was your understanding of the church’s
position upon adultery?

A. It was wrong.

Q. Prior to your relationship with
Carol Gabrielson, did Don Barnett ever indicate

approval of a relationship of adultery?

Rough §& Associates - -

COURT REPORTERS
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A. Not to my knowledge.
Q. Generally, is there anything that you can .
think of that Don Barnett said in his teachings,
prior to your relationship with Carol Gabrielson,
that led you to believe that the church or
Don Barnett would approve of such relationship?

A. I don’t know of anything in his teachings
where he approved of adultery.

Q. With the understanding, Jack, that we may
call you back if this goes on, I don’t have any
other questions for you right now.

® *

FURTHER EXAMTINATTION

BY MR. DODGE:

Q. I’'m going to hand you a document and ask
if you’ve evef.seen it before. I think it was
Exhibit 14 to the deposition of Donald Barnett.

A. Have I seen this before?

Q. Yes.
A. No, I have not.
Q. Does that appear to you to be a report by

Ralph Alskog on certain occurrences that occurred
in the church?
MR. WINCHELL: Objection; the document

speaks for itself. If he’s never seen it before, he

SRough§8 Assoclates, -
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Ly IN COUNTY CLERK'S OFFICE

00]-2?
THE SUPERIOR COURT OF THE STATE or‘?ﬁAsk’iNcﬁfd'NZ 7 1988 ru.
IN AND FOR THE COUNTY OF PIERCE  prcrcovens smeincion
R
ay.

CLERK
’

£9-3 -00747-7

DEPUTY
Plaintiff/Petitidher,

W"‘)%@Q

ORDER PERMITTING
REMOVAL OF FILE FRCM
COUNTY-CITY BUILDING

Tt Vs Nt Nasal? Vel Yl Vst Veaskl Vgt ol Nt

Defendant/Respondent.

Permission is hereby granted to
of the firm of A) GU LClFOrkpY | attorneys at Law,

(address)ag‘ 00 ’I‘Q\‘l'h UE B9’?'01i'g-ain’ﬁs)l.';-1%17_:;9.:orx, 990{22 to

remove the above captioned file from the County City Building to

Ua-— Y000

their offices to be returned to the Pierce County Clerk's Office

no later than IO /UOUQ-MBGTL , 19 g‘?
Dated this Q,7 day of O TOHR S , 1998

Presented by:
&mm\ W
(OSRBR AT

Attorneys at Law

ORDER PERMITTING REMOVAL
OF CLERK'S FILE
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IN THE SUPERIOR COURT QOF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

V.

)
)

)

)

)

)

)

)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation, JACK )
McDONALD and “JANE DOE" )
McDONALD, husband and wife, )
)

)

)

MOTION AND AFFIDAVIT TO
SHORTEN TIME

Defendants.

American Casualty moves for an order shortening time so
that it may move for a continuance of Defendants Gabrielson's
Motion for Summary Judgment. American Casualty requests that
the motion for a continuance be heard on Tuesday, August 23,
VAV A4

v avid

MOTION AND AFFIDAVIT
TO SHORTEN TIME - 1 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
01s: 0509p SEATTLE, WASHINGTON 98101-2647
223-7000
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1988. This motion is based in part upon the facts set forth
below in the Affidavit of Bruce Winchell.

DATED this 19th day of August, 1988.

LANE POWELL MOSS/;Lj;?LER

B%/éﬂ” M
Bruce’ Winchell

Attorneys for Plaintiff

STATE OF WASHINGTON )
)ss
COUNTY OF KING )

BRUCE WINCHELL, being first duly sworn, on oath, deposes
and says:

1. My name is Bruce Winchell. I represent plaintiff
American Casualty in this declaratory action.

2. On August 19, 1988, I received a motion for summary
judgment on behalf of defendants Gabrielson. The Gabrielsons
are claimants in litigation against Pastor Don Barnett and
Community.Chapel pertaining to alleged sexual improprieties by
a pastor for the Tacoma satellite of that church.

3. The motion papers, which were actually received on
August 18 by our main office, were not served 16 days in
advance of the hearing date.

4. In a prior motion for partial summary judgment, Judge
Arnold indicated that he was very concerned about the timing of
the motion in light of an imminent trial date. Trial in this

matter is now set for September 12, 1988.

MOTION AND AFFIDAVIT
TO SHORTEN TIME - 2 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
OI S . 05099 SEATTLE, WASHINGTON $8101-2647
2237000
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5. The parties have stipulated to a stay of discovery
until the conclusion of the trial in the underlying action,

For that reason, plaintiff's discovery has been wholly
inadequate to even begin to respond to a motion for partial
summary Jjudgment.

6. My present schedule makes it utterly impossible to
properly respond to the issues raised by this motion which,
with attachments, appears to exceed 100 pages. On August 22, 1
have an all-day deposition. On August 23, I must prepare a
mediation brief in the morning and attend another deposition in
the afternoon. On Augqust 24, I must complete and file a
mediation brief in a wrongful termination case in which claimed
damages exceed $2 million. On August 25, I have a deposition
in the morning and a document production in the afternoon. On
August 26, I have a long-scheduled and critically important
witness interview in Bellingham. On August 29, I have the
mediation in the above-referenced wrongful termination case.

On August 30 and 31, I have depositions in a related
declaratory action presently pending in King County. On
September 1, I have an arbitration in Everett which will take
at least one day and may go into the following day. This
motion is noted for September 2.

7. This affidavit summarizes only in the briefest terms
YAV Ay

YAV AN

MOTION AND AFFIDAVIT
TO SHORTEN TIME - 3 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
0IS:0509p SEATTLE, WASHINGTON 58101.2647
223.7000
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some of the reasons for which American Casualty seeks a

V2 /M

BRUCE WINCHELL

continuance of this motion,

SUBSCRIBED AND SWORN to before me this 19th day of August,

1988.

WQW%

ékary Public in and for the Stakte of
Washington, residing at:

My commission expires: Ezg ;l i 0

MOTION AND AFFIDAVIT
TO SHORTEN TIME - 4 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
I5:
0 S Osogp SEATTLE. WASHINGTON 98101.2647
223-7000
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FILED
DEPT. 5

IN OPEN COURT

AUGZ 21388

Pisrce Oou. ty Clark

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY CCOMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

V.

)
)
)
)
)
)
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation, JACK )
McDONALD and "JANE DOE" )]
McDONALD, husband and wife, )

)

)

)

ORDER GRANTING MOTION
TO SHORTEN TIME

Defendants.

The court having heard the motion of American Casualty for

an order shortening time hereby orders that American Casualty's

motion for continuance shall be heard on ';2 August-====;
1988, at 2000 OChak AM- bofpe d

& ey Moo, 1o T fwﬂaw MC-Z;
Gk fonn . The MoZorss Shyitorniniy Lsorie b e, .

- o

N Ve Sl Y Jl S .. prkrrnrs, YY) Shee .’ ‘a’ (AL L b A LA !—_r/’,
7 ]

ORDER GRANTING MOTION TO
SHORTEN TIME - 1 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
015:0510p
SEATTLE, WASHINGTON 58101-2647
Z23-TO00
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W
DA‘("D this Zad day of @7‘,‘,{ 1988.

Presented by:

LANE POWELL MOSS & MILLER

By

Bruce Winchell
Attorneys for Plaintiff

€7 -1 - 0094 7‘7

ORDER GRANTING MOTION TO
SHORTEN TIME - 2 LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
0IS:0510p
SEATTLE, WASHINGTON §8101.2647
223.7000
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SUPERIOR COURT OF WASHINGTON
COUNTY OF PIERCE

PENNSYLVANIA, a Pennsylvania corpora- NO. 88-2-00947-9
tion, Plaintiff,
V.
IRA GABRIELSON and CAROL GABRIELSON, _ NOTICE OF PRESENWTATION

husband and wife; DONALD LEE BARNETT
and BARBARA BARNETT, husband and wife;
COMMUNITY CHAPEL and BIBLE TRAINING

CENTER, et al., Defendants.
—— R _ _
TO: All Parties of Record;

AND TO: Their Respective Attorneys

YOU AND EACH OF YOU PLEASE TAKE NOTICE that the undersigned will present for entry in

the above-entitled matter as follows:

DOCUMENT(S): Order

BEFORE HONORABLE: Kelley Arnold

LOCATION: ROOM: OF THE Pierce COUNTY COURTHOUSE

AT THE FOLLOWING DATE AND TIME: Friday v November 18, 1988 9:30 a.m|
{Weekday) (Date) (Time)

DATED this 31st day of Qctober . 19 g3

N o 4l

Bruce Winch&1l

OF: LANE POWELL MOSS & MILLER

Attorney(s) For Plaintiff

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER

NOTICE OF PRESENTATION (NTPRES) SEATTLE. WaSHINGTON 98101247

223-7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation, NO. 88-2-00947-9
Plaintiff,

ORDER

V.

)

)

}

)

)

)

)

)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife: COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation, )
JACK McDONALD and "JANE DOQE" )
McDONALD, husband and wife, }
)

)

}

Defendants.

The court has heard the following motions:

1. Gabrielson's Motion for Partial Summary Judgment;

2. American Casualty's Motion for Reconsideration
of the Court's Order Denying a Coﬁtinuance of
Gabrielson's Motion for Partial Summary Judgment;

3. American's Motion to Exclude the Affidavit of
William Hickman;

4, American's Motion to Exclude Exhibit I to the

affidavit of Daniel Hannula.

LANE POWELL MOSS & MILLER
ORDER - 1 3800 RAINER BANK TOWER
SEATTLE, WASHINGTON 96101 2647
223 7000
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The court has considered Gabrielson's Memorandum
in Support of Summary Judgment, the Affidavit of Daniel
L. Hannula and attachments thereto, American's Motion
and Affidavit to Shorten Time; Supplemental Affidavit
of Bruce Winchell; American's Motion for Reconsideration
of the Order Denying Continuance; American's Motion to
Exclude the Affidavit of William Hickman; Motion to Exclude
Exhibit I to the Affidavit of Daniel Hannula filed in
connection with Gabrielson's Motion for Partial Summary
Judgment; Declaration of Bruce Winchell (Exhibit I); American's
Memorandum Opposing Gabrielson's Motion for Partial Summary
Judgment; Affidavit of Bruce Winchell Oppesing Gabrielscon's
Motion for Partial Summary Judgment on the Issue of Employee
Status and attachments thereto; Barnett's Memorandum in
Support of Motion for Summary Judgment, Community Chapel's
Memorandum in Support of Motion for Summary Judgment;
and Declaration of Bruce Winchell and attached Deposition
cf Jack McDonald. The court has heard argument from counsel
for the parties.

The Court orders:

1. American's motion for reconsideration of the
order denying American's motion for a continuance is denied.

2. American's motion to exclude from the court's
consideration the Affidavit of William Hickman 1is denied.

3. American's motion toc exclude from the court's

consideration Exhibit I to the Affidavit of Daniel L.

ORDER - 2 LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 58101-2647
223-7000
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Hannula is granted in part. The court will not consider
portions of Exhibit I which discuss communications from
attorney Jim Leach to Community Chapel & Bible Training
Center.

4. Gabrielson's motion for partial summary judgment
is granted on the issue of negligent counseling. Negligent
counseling by an employee acting within the scope of his
duties 1is covered under American's policy.

5. Gabrielson's motion for partial summary judgment
insofar as it requests 1a declaration that Jack McDonald
be determined to be an employee of Community Chapel and
Bible Training Center is denied.

DATED this day of September 1988.

Judge of the Superiocr Court

Presented by:
LANE POWELL MOSS & MILLER

By \/—5@ M«///

Bruce Winchell
Attorney for Plaintiff

Approved as to Form:

Daniel Hannula
Attorney for Gabrielson

ORDER - 3 LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE. WASHINGTON 381012647
223.7000
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Tim Donaldson
Attorney for Barnetts

John Glassman
Attorney for Community Chapel and
Bible Training Center

ORDER - 4

LANE POWELL MOSS5 & MILLER
3800 RAINIER BANK TOWER
SEATTLE. WASHINGTON S8101-2647
2237000
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7 DEPT.9
IN OPEN COURT

NOV 18 1988

Pierce County Clerk
P

. ¢ A £y
veed 74 pee 1431
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OCF PI‘E%E@ gj‘;‘g’wcn‘ﬂﬁ
ia
AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, )
a Pennsylvania corporation, )
)
Plaintiff, ) NO. 88-2360947-9
)
VS. } ORDER GRANTING IN PART AND
) DENYING IN PFART MOTION FOR
IRA GABRIELSON and CAROL )  SUMMARY JUDGMENT BY
GABRIELSON, husband and wife; } DEFENDANTS GABRIELSON
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; }
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD }
and "JANE DOE" McDONALD, )
husband and wife, )
)
)
)

Defendants.

THIS MATTER having come on for hearing on September 9,
1988, on the motion of the defendants Gabrielson for summary
judgment and the Court having considered all material in the
file of record as of the date September 9, 1988, and in
particular having considered the memorandum in support of
motion for summary judgment submitted by the defendants
Gabrielson, the affidavit of William Hickman submitted in

/17 LAW OFFICES
RUSH, HANNULA & HARKINS

ORDER GRANTING IN PART AND DENYING IN
715 TACOMA AVENLE SOUTH

PART MOTION FOR SUMMARY JUDGMENT BY
DEFENDANTS GARBRIELSON - 1 TACOMA, WASHINGTON 38402

TACOMA 3815288
SEATTLE 8384790
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support thereof, and the affidavit of Daniel L. Hannula as
effected by the order of this court affecting Exhibit I
thereto and further having particularly considered the brief
in support of the Gabrielscns' motion for summary judgment
submitted by defendants Barnett and the affidavits of
Barbara Barnett and Donald L. Barnett submitted in support
thereof; and the Court having further particularly
considered the plaintiff's memorandum opposing the motion
for summary judgment by defendants Gabrielson and the
affidavit of Bruce Winchell submitted in opposition to the
motion for summary judgment; and the Court further having
heard oral argument presented by counsel for all parties:
Daniel L. Hannula on behalf of the movants, Carol and Ira
Gabrielscon, Tim Donaldson on behalf of the defendants
Barnett, John Glassman on behalf of the defendant Community
Chapel and Bible Training Center and Bruce Winchell on
behalf of the plaintiff; and the Court being in all things
fully advised, it is hereby

ORDERED, ADJUDGED AND DECREED that negligent counseling
in connection with church related activity is a covered act
within the policy of insurance at issue in this declaratory
action, and it is further

ORDERED, ADJUDGED AND DECREED that the issue of whether
Jack McDonald was a covered individual under the terms of

the policy at issue in the above-entitled case involves

/17 LAW OFFICES
RUSH, HANNULA & HARKINS

ORDER GRANTING IN PART AND DENYING IN
715 TACOMA AVENUE SOUTH

PART MOTION FOR SUMMARY JUDGMENT BY
DEFENDANTS GARBRIELSON - 2 TACOMA, WASHINGTON 3402

TACOMA 383-5388
SEATTLE 3334790
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issues of material fact and cannot be determined on summary

Jjudgment.

DONE IN OPEN COURT this /& day of November, 1988.

Presented by:

RUSH, HANNULA & HARKINS

DANIEL J¥. HANNULA
Of Attorneys for Defendants
Gabrielson

APPROVED AS TC FCRM, NOTICE
OF PRESENTATION WAIVED:

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL
Of Attorneys for Plaintiff

EVANS, CRAVEN & LACKIE

By:
RODNEY D. HCLLENBECK
Of Attorneys for Defendants
Barnett
By:
JOHN GLASSMAN
Of Attorneys for Defendant
Community Chapel
/1

ORDER GRANTING IN PART AND DENYING IN
PART MOTION FOR SUMMARY JUDGMENT BY
DEFENDANTS GARBRIELSON - 3

LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5188
SEATTLE 4384790
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA,
a Pennsylvania corporation,

Plaintiff, NO. 88-2-00947-9

ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION

VS.

)

)
)
)
)
)
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; )
COMMUNITY CHAPEL AND EBIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD )
and "JANE DCE" McDONALD, )
husband and wife, )
)

)

)

Defendants.

THIS MATTER having come before the Court on
September 9, 1988, upon the motion of the plaintiff to
reconsider the Court's prior order denying plaintiff's
motion for a continuance of defendants Gabrielson's motion
for summary judgment and the Court having considered the
plaintiff's motion and affidavit to shorten time filed in

support of its motion for continuance, the supplemental

/17 LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 183-5348
SEATTLE 3384790

ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION - 1
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affidavit of Bruce Winchell, the affidavit of Bruce Winchell
opposing Gabrielsons' motion for partial summary judgment
{employee status) and the plaintiff's memorandum opposing
the Gabrielsons' motion for partial summary judgment
{employee stafus); and the Court having considered the oral
arguments presented by any of the counsel present for the
motion: Bruce Winchell on behalf of the plaintiff, Daniel
L. Hannula on behalf of the defendants Gabrielson, Tim
Donaldson on behalf of defendants Barnett, and John Glassman
on behalf of the defendant Community Chapel and Bible
Training Center; and the Court being in all things fully
advised, it is hereby

ORDERED, ADJUDGED AND DECREED that plaintiff's motion
for reconsideration is denied.
DONE IN OPEN COURT this (3 day of November, 1988.

4

HONORABLE JUDGE J.(KELLEY ARNOLD

Presented by:

RUSH, WNULA & HARKINS
By: ﬂ@Q/25ZéiEZi:égi

DANIEL L. HANNULA

PR
FILED ™

DEPT.O "\
IN OPEN COURT

of Attorneys for Defendants NOV18 1988
Gabrielson
Pierce County Clerk
/// LAW OFFICES

RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 3835388
SEATTLE 3384734

ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION - 2
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APPROVED AS TO FORM, NOTICE
OF PRESENTATION WAIVED:

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL
Of Attorneys for Plaintiff

EVANS, CRAVEN & LACKIE

By:
RODNEY D. HOLLENBECK
Of Attorneys for Defendants
Barnett
By:
JOHN GLASSMAN
Of Attorneys for Defendant
Community Chapel
17/

ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION - 3

VoL 37-}: PACE Zi‘g

LAW OFFICES
RUSH, HANNULA & HARKINS
15 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 183-5388
SEATTLE B33-4790
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE
Vm37+" ﬁ?
AMERICAN CASUALTY COMPANY OF ae L4
READING PENNSYLVANIA,
& Pennsylvania corporation,
Plaintiff, NO. 88-2-00947-9
ORDER DENYING PLAINTIFF'S
MOTION TO EXCLUDE AFFIDAVIT
QF WILLTIAM HICKMAN

VS.

)
)
)
)
)
)
)
)
TRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; )
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD )
and "JANE DOE" McDONALD, )
husband and wife, )

)

)

)

Defendants.

THIS MATTER having come before the Court on
September 9, 1988, upon the plaintiff's motion to exclude
the affidavit of William Hickman submitted by defendants Ira
Gabrielson and Carol Gabrielson in support of their motion
for summary judgment in the above-entitled case and the
Court having considered the briefing contained within
plaintiff's memorandum cpposing Gabrielsons' motion for

/// LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOQUTH

TACOMA, WASHINGTON 93402

TACOMA 383-5388
SEATTLE 8334790

ORDER DENYING PLAINTIFF'S MOTION
TC EXCLUDE AFF. OF WILLIAM HICKMAN - 1
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partial summary judgment (employee status); and the Court
having heard oral argument on the motion by attorneys Bruce
Winchell on behalf of the plaintiffs, Daniel L. Hannula on
behalf of defendants Carol and Ira Gabrielson, Jochn Glassman
on behalf of defendant Community Chapel and Bible Training
Center, and Tim bonaldson on behalf of the defendants
Barnett; and the Court being in all things fully advised, it
is hereby

ORDERED, ADJUDGED AND DECREED that the plaintiff's
motion to exclude the affidavit of William Hickman is
denied.

DONE IN OPEN COURT this /¥ day of November, 1988.

i

NORABLE JUDGE J. LEY ARNOLD
Presented by: T

RUSH, HANNULA & HARKJ}NS

By:

DANIEL(L/. HANNULA
Of Attorneys for Defendants
Gabrielson

APPROVED AS TO FORM, NOTICE
OF PRESENTATION WAIVED:

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL
Of Attorneys for Plaintiff

/17 LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 333-5383
SEATTLE 3384790

ORDER DENYING PLAINTIFF'S MOTION
TO EXCLUDE AFF. OF WILLIAM HICKMAN - 2
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APPROVED AS TO FORM, NOTICE
OF PRESENTATION WAIVED:

EVANS, CRAVEN & LACKIE

By:
RODNEY D. HOLLENBECK
Of Attorneys for Defendants
Barnett
By:
JOHN GLASSMAN
Of Attorneys for Defendant
Community Chapel
/17

ORDER DENYING PLAINTIFF'S MOTION
TO EXCLUDE AFF. OF WILLIAM HICKMAN

3
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LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383 5388
SEATTLE 8134790

BBL35

/2472883

n
in
4

Al



w7

/& I
\\ @KTHE SUPERIOR COURT OE THE STATE,OF “ ASHINGTON FOR PIERCE COUNTV"

AMERICAN CASUALTY COMPANY OF READING ' ‘/

PENNSYLVANIA, a Pennsylvania corp.,
Plaintiff. NO, _88-2-00947-9

vs. v

IRA GABRIELSON and CAROL GABRIELSON,

NOTE OF ISSUE AND STATEMENT OF

DONALD LEE BARNETT, et ux, et al : ARBITRABILITY
’ “ ir

Defendant.

NATURE OF CAUSE Presentation of Orders

JURY TRIAL: YES/NO[ ] IF YES, 6 JURORS[ ] 12JURORS[ ]
ESTIMATED TIME TO TRY CAUSE

DATE REQUESTED FOR DOCKET MOTION/ASSIGNMENT NOVEMBER 18, 1988
PLAINTIFFS ATTORNEY: NAME BRUCE WINCHELL
ADDRESS 3800 Rainier Bank Tower

Seattle, WA 98101

TELEPHONE 223-7380

DEFENDANT'S ATTORNEY: NAME DANIEL L. HANNULAZA, Atty for Gabrielsons
ADDRESS 715 Taccoma Avenue South
rILED
Tacoma, WA 98402 IN COUNTY CLERIt'S OFFICE
TELEPHONE _383-5388 a NOY 70 1588 e
- . . . PIZEGE Clymi g o GTON
(NOTE: If additional attorneys involved, please note on reverse side) TEDAUTT, CLERK
o oy DEPUTY
NAME OF PARTY BRINGING MOTION: Defendani_:s Gabrielson
ARBITRATION

—— — . A A o B

[ ] This case is subject to arbitration because the solé Telief Sought is a money judgment and involves no claim in excess of
twenty-five thousand dollars exclusive of attorney fees, iriterests and costs,

{ ] This case is not subject to mandatory arbitration because:

[ ] Plaintiff’s claim exceeds twenty-five thousand dollars.

[ 1 Plaintiff seeks relief other than a money judgment.

[ ] Defendant’s counter or cross claim exceeds twenty-five thousand dollars.

[ ] Defendant’s counter or cross claim seeks relief other than a monev judgment.

[ ] The undersigned contends that its claim exceeds twenty-five thousand dollars but hereby waives any claim in excess of
twenty-five thousand dollars for purposes of arbitration.

ABOVE INFORMATION MUST BE COMPLETED
TO BE COMPLETED BY CLERK
Assigned To:
Date: By:
Z-271a

- o
130

/2172883 58

— -
33

151



List Additional Attorneys

Name: RODNEY D. HOLLENBECK, Attorney for Defendant Barnett

Address: 3100 Columbia Center, 701 5th Avenue, Seattle, WA 98104
Phone: 386-5555

Attorney For: Defendant Barnett

Name: JOHN GLASSMAN

Address: 625 Commerce, 014 City Hall, Suite 420, Tacoma, WA 98402

Phone; 572-2746

Attorney For: Defendant Community Chapel

Name:
Address:
Phone:

Attorney For:

Name:
Address:
Phone:

Attorney For:

Name: = ..
Address:
Phone: STATE UF v 15 4INGTON
. COUNTY OF MERCE ] S8
Attornéy For: The afrvzt‘.e:signad,- being first duly sworn, on path,
g states! 1T 1 un this day, affiant s
W i icarpeys of record of
a L :_'.n_.r]
GLaci .
Name: e
Address:
Phone:

hirston

Attorney For: ™ -qnmc, M /OLZ‘&

i



NO. __ 88 2 00947 9

Plaintiff,

NOTE OF ISSUE AND S gg NT OF

ARB&T&‘\ LETus ofFice
gﬂﬁ pA
Defendant. AL 31
. HET s bt N
S RUTT, COURTY CLERK
: : DEPUT
NATURE OF CAUSE Notice of Presentation of Order
JURY TRIAL: YES/NO| ] IF YES, 6 JURGRS [ ] 12 JURORST ]

ESTIMATED TIME TO TRY CAUSE
DATE REQUESTED FOR DOCKET MOTION/ASSIGNMENT __FEriday ., November 18, 1988

PLAINTIFF'S ATTORNEY: NAME Bruce Winchell
LANE POWELL MQSS & MILLER
ADDRESS 3800 Rainjier Bank Tower

1301 Fifth Avenue
Seattle, WA 98101

TELEPHONE (206) 223-7000

DEFENDANT'S ATTORNEY: NAME Daniel L. Hannula
Rush, Hannula & Harkins
ADDRESS 715 Tacoma Avenue South

Tacoma, WA 98402

TELEPHONE (206) 383-5388

(NOTE: If additional attorneys involved, please note on reverse side)

NAME OF PARTY BRINGING MOTION; _Flaintiff

ARBITRATION

[ ] This case is subject to arbitration because the sole relief sought is a money judgment and involves no claim in excess of
twenty-five thousand dollars exclusive of attorney fees, interests and costs.

[ ] This case is not subject to mandatory arbitration because:

[ ] Plaintiff’s claim exceeds twenty-five thousand dollars.

[ ] Plaintiff seeks relief other than a money judgment.

[ ] Defendant’s counter or cross claim exceeds twenty-five thousand dollars.

[ ] Defendant’s counter or cross claim seeks relief other than a money judgment.

[ ] The undersigned contends that its claim exceeds twenty-five thousand dollars but hereby waives any claim in excess of
twenty-five thousand dollars for purposes of arbitration.

ABOVE INFORMATION MUST BE COMPLETED
TO BE COMPLETED BY CLERK
Assigned To:
Date: By:
Z-271a



List Additional Attorneys

Name: Rodney D. Hollenbeck

Evans, Craven & Lackie
Address: 34th Floor, Columbig Center
707 - 5th Avenue
Seattle, Wa 98402
(206) 386-5555
Defendnatsg Barnetts

Phone:

Attorney For:

Name: Lt ~John Glassman
Address: - 625 'Commerce
L Old.City Hall, Suite 420
_ ’ Tacoma, WA 98402
Phone: |

- (206) 572-274¢
Attorney For: ‘

Defendants Community Chapel & Bible Training Center
Name:

Address:

Phone:

Attorney For:

Name: N
Address:
Phone:

Attorn-cy For:

Name:
Address:
Phone:

Attorney For:

Name:
Address:
Dhone:

Attorney For:
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF )}

READING PENNSYLVANIA, )

a Pennsylvania corporation, )
)

Plaintiff, ) NO. 88-2-00947-9
)  PROPOSED
vs. ) ORDER GRANTING IN PART AND

) DENYING IN PART MOTION FOR

IRA GABRIELSON and CAROL }  SUMMARY JUDGMENT BY

GABRIELSON, husband and wife; ) DEFENDANTS GABRIELSON
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; )
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD )
and "JANE DOE" McDONALD, )
husband and wife, )
)
)
)

Defendants.

THIS MATTER having come on for hearing on September 9,
1988, on the motion of the defendants Gabrielson for sumﬁary
jJudgment and the Court having considered all material in the
file of record as of the date September 9, 1988, and in
particular having considered the memorandum in support of
motion for summary judgment submitted by the defendants

Gabrielson, the affidavit of William Hickman submitted in

v LAW GFFICES
RUSH, HANNULA & HARKINS

ORDER GRANTING IN PART AND DENYING IN 15 TACOMA AVENUE SOUTH

PART MOTION FOR SUMMARY JUDGMENT BY
DEFENDANTS GARBRIELSON - 1 TACOMA, WASHINGTON S8402

TACOMA 383-5188
SEATTLE B38-47%%
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support thereocf, and the affidavit of Daniel L. Hannula as
effected by the order of this court affecting Exhibit I
thereto and further having particularly considered the brief
in support of the Gabrielsons' motion for summary judgment
submitted by defendants Barnett and the affidavits of
Barbara Barnett and Donald L. Barnett submitted in support
thereof; and the Court having further particularly
considered the plaintiff's memorandum opposing the motion
for summary judgment by defendants Gabrielson and the
affidavit of Bruce Winchell submitted in opposition to the
motion for summary judgment; and the Court further having
heard oral argument presented by counsel for all parties:
Daniel L. Hannula on behalf of the mevants, Carol and Ira
Gabrielson, Tim Donaldson on behalf of the defendants
Barnett, John Glassman on behalf of the defendant Community
Chapel and Bible Training Center and Bruce Winchell on
behalf of the plaintiff; and the Court being in all things
fully advised, it is hereby

ORDERED, ADJUDGED AND DECREED that negligent counseling
in connection with church related activity is a covered act
within the policy of insurance at issue in this declaratory
action, and it is further

ORDERED, ADJUDGED AND DECREED that the issue of whether
Jack McDonald was a covered individual under the terms of

the policy at issue in the above-entitled case involves

i LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

ORDER GRANTING IN PART AND DENYING IN
PART MOTION FOR SUMMARY JUDGMENT BY
DEFENDANTS GARBRIELSON - 2 TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE 838-4730
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issues of material fact and cannot be determined on summary

judgment.

DONE IN OPEN COURT this

day of November, 1988.

HONORABLE JUDGE J. KELLEY ARNOLD

Presented by:

RUSH, HANNULA & HARKINS

By:

DANIEL L. HANNULA
Of Attorneys for Defendants
Gabrielson

APPROVED AS TO FORM, NOTICE
OF PRESENTATION WAIVED:

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL
Of Attorneys for Plaintiff

EVANS, CRAVEN & LACKIE

By:
RODNEY D. HOLLENBECK
Of Attorneys for Defendants
Barnett
By:
JOHN GLASSMAN
Of Attorneys for Defendant
Community Chapel
/17

ORDER GRANTING IN PART AND DENYING IN
PART MOTION FOR SUMMARY JUDGMENT BY
DEFENDANTS GARBRIELSON - 3

LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 3835338
SEATTLE 8384790
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA,
& Pennsylvania corporation,

Plaintiff,
VS,

)

)

)

)

)

)

)

)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; )
COMMUNITY CHAPEL AND BIBLE )
)

)

)

)

)

)

)

‘"TRAINING CENTER, a Washington

corporation; JACK McDONALD
and "JANE DOE" McDONALD,
husband and wife,

Defendants.

NO. 88-2-00947-9

" PROPOSED

ORDER DENYING PLAINTIFF'S
MOTION TO EXCLUDE AFFIDAVIT
OF WILLIAM HICKMAN

THIS MATTER having come before the Court on

September 9, 1988, upon the plaintiff's motion to exclude

the affidavit of William Hickman submitted by defendants Ira

Gabrielson and Carol Gabrielson in support of their motion

for summary judgment in the above-entitled case and the

Court having considered the briefing contained within

plaintiff's memorandum opposing Gabrielsons' motion for

/17

ORDER DENYING PLAINTIFF'S MOTION

LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TO EXCLUDE AFF. OF WILLIAM HICKMAN - 1

TACOMA, WASHINGTON 98402

TACOMA 343-583
SEATTLE 838-4730
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partial summary judgment {(employee status); and the Court
having heard oral argument on the motion by attorneys Bruce
Winchell on behalf of the plaintiffs, Daniel L. Hannula on
behalf of defendants~Carcl and Ira Gabrielson, John Glassman
on behalf of defendant Community Chapel and Bible Training
Center, and Tim Donaldson on behalf of the defendants
Barnett; and the Court being in all things fully advised, it
is hereby

ORDERED, ADJUDGED AND DECREED that the plaintiff's
motion to exclude the affidavit of William Hickman is
denied.

DONE IN QOPEN CQURT this day of November, 1988.

HONORABLE JUDGE J. KELLEY ARNOLD
Presented by:

RUSH, HANNULA & HARKINS

By:

DANIEL L. HANNULA
Of Attorneys for Defendants
Gabrielson

APPROVED AS TO FORM, NOTICE
OF PRESENTATION WAIVED:

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL
Of Attorneys for Plaintiff

i LAW OFFICES
RUSH, HANNULA & HARKINS

713 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5289
SEATTLE B38-479

ORDER DENYING PLAINTIFF'S MOTION
TO EXCLUDE AFF. OF WILLIAM HICKMAN - 2
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APPROVED AS TO FORIM, NOTICE
OF PRESENTATION WAIVED:

EVANS, CRAVEN & LACKIE

By:
RODNEY D. HOLLENBECK
Of Attorneys for Defendants
Barnett
By:
JOHN GLASSMAN
Of Attorneys for Defendant
Community Chapel
/77

ORDER DENYING PLAINTIFF'S MOTION
TO EXCLUDE AFF. OF WILLIAM HICKMAN

3

LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5348
SEATTLE 838-4730
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA,
a Pennsylvania corporation,

Plaintiff, NO. 88-2-00947-9

)
)
)
)
)
} PROPOSED
vS. } ORDER ON PLAINTIFF'S MOTION
}) TO EXCLUDE EXHIBIT I TO THE
IRA GABRIELSON and CAROL }  AFFIDAVIT OF DANIEL HANNULA
GABRIELSON, husband and wife; ) FILED IN CONNECTION WITH
DONALD LEE BARNETT and BARBARA) GABRIELSONS' MOTICN FOR
BARNETT, husband and wife; ) PARTIAL SUMMARY JUDGMENT
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corperation; JACK McDONALD )
and "JANE DOE" McDONALD, )
husband and wife, )
)
)
)

Defendants.

THIS MATTER having come on for hearing September 9,
1988, on the motion of the plaintiff to exclude Exhibit I
to the affidavit of Daniel L. Hannula filed in connection
with the defendants Gabrielsons' motion for partial summary
judgment and the Court having considered briefing upon the

subject contained within plaintiff's memorandum opposing

i LAW OFFICES

ORDER ON PLTF'S MTN TO EXCLUDE RUSH, HANNULA & HARKINS
EXHIBIT I TO AFF. OF DANIEL 115 TACOMA AVENLE SOUTH
HANNULA FILED RE: GABRIELSON'S :

MTN FOR PARTIAL SUMMARY JUDGMENT - 1 TACOMA, WASHINGTON 93402

TACOMA 383-5388
SEATTLE §38-4790
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Gabrielsons' motion for partial summary judgment (employee
status) and the declaration of Bruce Winchell submitted in
support of plaintiff's motion, which contains a letter of
Harold T. Dodge, Jr. to all counsel in the case explaining
how Exhibit I was obtained; and the Court having further
heard the arguments of attorneys Bruce Winchell on behalf
of the plaintiff, Daniel L. Hannula on behalf of the
defendants Gabrielson, Tim Donaldson on behalf of the
defendants Barnett, and John Glassman on behalf of the
defendant Community Chapel and Bible Training Center; and
the Court being in all things fully advised, it is
hereby

ORDERED, ADJUDGED AND DECREED that the Court will
consider the portions of Exhibit I that purport to the
factual references generated by members of the Board of
Directors of the defendant éommunity Chapel and Bible
Training Center regarding whether or not Jack McDonald was
the agent of the Community Chapel.and Bible Training
Center; and it is further

ORDERED, ADJUDGED AND DECREED that the Court will not
consider those portions of Exhibit I that purport to be
relations to communications made between the defendant

/117

Iy

vy

/77 LAW OFFICES

ORDER ON PLTF'S MTN TO EXCLUDE RUSH, HANNULA & HARKINS

EXHIBIT I TO AFF. OF DANIEL
HANNULA FILED RE: GABRIELSON'S
MTN FOR PARTIAL SUMMARY JUDGMENT - 2 TACOMA, WASHINGTON 86402

TACOMA 183.5138
SEATTLE 38-479¢

715 TACOMA AVENUE SOUTH
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Community Chapel and Bible Training Center and its
attorneys.

DONE IN OPEN COURT this day of November, 1988.

HONORABLE JUDGE J. KELLEY ARNOLD
Presented by:

RUSH, HANNULA & HARKINS

By:

DANTEL L. HANNULA
Of Attorneys for Defendants
Gabrielson

APPROVED AS TO FORM, NOTICE
OF PRESENTATION WAIVED: g

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL?
Of Attorneys for Plaintiff

EVANS, CRAVEN & LACKIE

By:
RODNEY D, HOLLENBECK
Of Attorneys for Defendants
Barnett
By:
JOHN GLASSMAN
Of Attorneys for Defendant
Community Chapel
/77 LW OFFICES
ORDER ON PLTF'S MTN TO EXCLUDE RUSH, HANNULA & HARKINS

EXHIBIT I TO AFF. OF DANTEL
HANNULA FILED RE: GABRIELSON'S
MTN FOR PARTIAL SUMMARY JUDGMENT - 3 TACOMA, WASHINGTON 38402

TACOMA 3835388
SEATTLE 838 4790

715 TACOMA AVENUE SOUTH
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

vs. ORDER DENYING PLAINTIFF'S

MOTION FOR RECONSIDERATION

AMERICAN CASUALTY COMPANY OF )

READING PENNSYLVANTA, )

a Pennsylvania corporation, )
)

Plaintiff, ) NO. 88-2-00947-9

} ~ PROPOSED
)
)
)

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; )
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD )
and "JANE DOE" McDONALD, )
husband and wife, )
)
)
)

Defendants.

THIS MATTER having come before the Court on
September 9, 1988, upon the motion of the plaintiff to
reconsider the Court's prior order denying plaintiff's
motion for a continuance of defendants Gabrielson's motion
for summary judgment and the Court having considered the
plaintiff's motion and affidavit to shorten time filed in

support of its motion for continuance, the supplemental

/77 LAW OFFICES

RUSH, HANNULA & HARKINS
ORDER DENYING PLAINTIFF'S

MOTION FOR RECONSIDERATION - 1 715 TACOMA AVENLE SOUTH
TACOMA, WASHINGTON 98402

TACOMA 383-5383
SEATTLE 8384790
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affidavit of Bruce Winchell, the affidavit of Bruce Winchell
Opposing Gabrielsons' motion for partial summary judgment
(employee status) and the plaintiff's memorandum opposing
the Gabrielsons' motion for partial summary judgment
(employee status); and the Court having considered the oral
arguments presented by any of the counsel present for the
motion: Bruce Winchell on behalf of the plaintiff, Daniel
L. Hannula on behalf of the defendants Gabrielson, Tim
Donaldson on behalf of defendants Barnett, and John Glassman
on behalf of the defendant Commﬁnity Chapel and Bible
Training Center; and the Court being in all things fully
advised, it is hereby

ORDERED, ADJUDGED AND DECREED that plaintiff's motion
for reconsideration is denied.

DONE IN OPEN COURT this day of November, 1988.

I3

HONORABLE JUDGE J. KELLEY ARNQLD
Presented by:

RUSH, HANNULA & HARKINS

By:
DANIEL L. HANNULA
Of Attorneys for Defendants
Gabrielson
/77 LAW OFFICES

RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOLUTH

TACOMA, WASHINGTON 98402

TACOMa 383-5338
SEATTLE 833-4790

ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION - 2
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APPROVED AS TO FORM, NOTICE
OF PRESENTATION WAIVED:

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL
Of Attorneys for Plaintiff

EVANS, CRAVEN & LACKIE

By:
RODNEY D. HOLLENBECK
Of Attorneys for Defendants
Barnett
Byf
JOHN GLASSMAN
Of Attorneys for Defendant
Community Chapel
/17

ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION - 3

LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SCUTH

TACOMA, WASHINGTON 98402

TACOMA 343-5388
SEATTLE 33347390
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A MOV 2 3 1988 em

DEPUTY
L

SUPERIOR CQURT OF WASHINGTON FOR PIERCE COUNTY

AVMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9
AFFIDAVIT OF BRUCE
WINCHELL

V.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife:
DONALD LEE BARNETT, husband and
wife: COMMUNITY CHAPEL AND

BIBLE TRAINING CENTER, a
Washington Corporation, JACK
McDONALD and “JANE DOE" McDONALD,
husband and wife,

L I A P U N P W N

Defendants.

STATE OF WASHINGTON )
) ss.

COUNTY OF XKING )

BRUCE WINCHELL, being first duly sworn on oath, deposes and
says:
1. I am one of the attorneys for plaintiff American

Casualty Company.

AFFIDAVIT OF BRUCE WINCHELL - 1
0219BAW LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647

206} 223-TD00
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2. As the court will recall, American originally moved
for partial summary judgment on the guestion of whether damages
for emotional distress were compensible under the bodily injury
provision in American’s policy. The court denied that motion
without prejudice and did not grant Barnett’s cross-motion on
that same issue. For the court’s convenience, American has
assembled and enclosed all of the pleadings which were
submitted to the court in connection with that motion.

3. Trial has now taken place in the underlying action.
The jury awarded plaintiffs in the underlying action $147,000.
A copy of the jury instructions apd completed verdict form are
attached to this affidavit as Exhibits A and B.

4. The jury ruled in favor of defendants on Gabrielson'’s
assault, battery and false imprisonment claim which arose out
of a March 6 incident in which Gabrielson was ejected from the
Burien Chapel. That claim was the basis for a bodily injury
claim asserted in Gabrielson’s complaint. The court will note
that the jury was not instructed that in order toc make an award
of damages for emotional distress, it must find some physical
mnanifestation of that distress.

5. On the basis of the jury’s rejection of Gabrielson’s
assault, battery and false imprisonment claim, and resultant
rejection of any claim for physical injury, American renews its

motion for partial summary judgment and requests an order

AFFIDAVIT OF BRUCE WINCHELL - 2
0219BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647
(206) 223-7000
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declaring that to the extent that Gabrielson’s award represents
compensation for emotional distress, that award is not covered
under American’s general liability policy.

DATED this 22..4 day of November 1988.

LANE POWELL MOSS & MILLER /
BY\/?Z/{,&( M

Bruce Winchell
Attorneys for Plaintiff

SUBSCRIBED AND SWORN to before me: _7]&v. 22, EARS

Qb Q. mrﬁ-m\

NOTARY PUBLIC in and for the' State
of Washington, residing at _Uanwesd .

My appointment expires: ). [ab .

AFFIDAVIT OF BRUCE WINCHELL - 3
0219BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101.2647
@06) 223-7000

i
LI
\nl
Ixe]
23]

tn

et
|

"
i
n
A=t




.

G© O T O O OBd L D

3SR - S - S N S Y .\ S S SN O [ U I T o
L LI~ 2= T . B Y S ¥~ SR - S S N 2 S N TR U SR o

p————
7 BIED T
DEPT.9
IN OPEN COURT®

NOV18 1988

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA,
a Pennsylvania corporaticn,

Plaintiff,
vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;

DONALD LEE BARNETT and BARBARA

BARNETT, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER, a Washington
corporation; JACK McDONALD
and "JANE DOE" McDONALD,
husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

VoL 87'.%: FACE 1434
01 1955

~

NO. 88-2-00947-9

ORDER ON PLAINTIFF'S MOTION
TO EXCLUDE EXHIBIT I TO THE

AFFIDAVIT OF DANIEL HANNULA

FILED IN CONNECTION WITH
GABRIELSONS' MOTION FOR
PARTIAL SUMMARY JUDGMENT

THIS MATTER having come on for hearing September 9,

1988, on the motion of the plaintiff to exclude Exhibit I

to the affidavit of Daniel L. Hannula filed in connection

with the defendants Gabrielsons' motion for partial summary

judgment and the Court having considered briefing upon the

subject contained within plaintiff's memorandum opposing

/1]
ORDER ON PLTF'S MIN TO EXCLUDE

EXHIBIT I TO AFF. OF DANIEL
HANNULA FILED RE: GABRIELSON'S

MTN FOR PARTIAL SUMMARY JUDGMENT - 1

LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE 3384790
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Gabrielsons' motion for partial summary judgment (employee
status) and the declaration of Bruce Winchell submitted in
support of plaintiff's motion, which contains a letter of
Harold T. Dodge, Jr. to all counsel in the case explaining
how Exhibit I was obtained; and the Court having further
heard the arguments of attorneys Bruce Winchell on behalf
of the plaintiff, Daniel L. Hannula on behalf of the
defendants Gabrielson, Tim Donaldson on behalf of the
defendants Barnett, and John Glassman on behalf of the
defendant Community Chapel and Bible Training Center; and
the Court being in all things fully advised, it is
hereby

ORDERED, ADJUDGED AND DECREED that the Court will
consider the portions of Exhibit I that purport to the
factual references generated by members of the Board of
Directors of the defendant Community Chapel and Bible
Training Center regarding whether or not Jack McDonald was
the agent of the Community Chapel and Bible Training
Center; and it is further

ORDERED, ADJUDGED AND DECREED that the Court will not
consider those portions of Exhibit I that purport to be

relations to communications made between the defendant

/117

/117

/117

/11 L oFeices

ORDER ON PLTF'S MTN TO EXCLUDE RUSH, HANNULA & HARKINS

EXHIBIT I TO AFF. OF DANIEL
HANNULA FILED RE: GABRIELSON'S
MTN FOR PARTIAL SUMMARY JUDGMENT - 2

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5338
SEATTLE 8384790
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Community Chapel and Bible Training Center and its

attorneys.

DONE IN OPEN COURT this [k' day of November, 1988.

/%/f =

Presented by:

RUSH, HANNULA & HARKIN

By:

DANIEL '®¥.' HANNULA
Of Attorneys for Defendants
Gabrielson

APPROVED AS TC FORM, NOTICE
OF PRESENTATION WAIVED:

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL
Of Attorneys for Plaintiff

EVANS, CRAVEN & LACKIE

By:
RODNEY D. HOLLENBECK
Of Attorneys for Defendants
Barnett
By:
JOHN GLASSMAN
Of Attorneys for Defendant
Community Chapel
/17

ORDER ON PLTF'S MTN TO EXCLUDE
EXHIBIT I TO AFF. OF DANIEL

HANNULA FILED RE: GABRIELSON'S

MTN FOR PARTIAL SUMMARY JUDGMENT - 3

LE JUDGE J.'%itLEY ARNOLD

LAW OFFICES

RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 58402

TACOMA 343-5383
SEATTLE 838-4790
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N CASUALTY COMPANY OF READING

V)
PENNHYLVANIA :
\ Plaintiff, NO.
VS.
IRA GABRIELSON, et al. NOTE OF ISSUE AND STATENENT OF
ARB]TRAB[LIT\(L AN
’ N sty CLERS OFFICE
P
Defendant. " ND\! 79 4209
Ma\aﬁéﬁ“
NATURE OF CAUSE _Motion for Partial Summary_ Judgment Wﬁmﬂﬁv myééﬁg
BY |
JURY TRIAL: YES/NO[ 1 IF YES, 6 JURORS[ ] ' 12 JURORS[ ]
ESTIMATED TIME TO TRY CAUSE e p: ol
N e

DATE REQUESTED FOR DOCKET MOTION/ASSIGNMENT _ December £F6, 1988

PLAINTIFF’S ATTORNEY: NAME Bruce Winchell
LANE POWELL MOSS & MILLER
ADDRESS 3800 Rainier Bank Towey ===
1301 Fifth Avenue
Seattle, WA 98101

TELEPHONE (206) 223-7000

DEFENDANTS ATTORNEY: NAME Paniel I.. Hannula
Rush, Hannula & Hawkins
ADDRESS 715 Tacoma Avenue South

Tacoma, WA 98402

TELEPHONE (206) 383-5388

{(NOTE: If additional attorneys involved, please note on reverse side)

NAME OF PARTY BRINGING MOTION: __Plaintiff

ARBITRATION

[ ] This case is subject to arbitration because the sole relief sought is a money judgment and involves no claim in excess of
twenty-five thousand dollars exclusive of attorney fees, interests and costs.

[ 1 This case is not subject to mandatory arbitration because:

[ ] Plaintiff’s claim exceeds twenty-five thousand dollars.

[ ] Plaintiff seeks relief other than a money judgment.

[ ] Defendant’s counter or cross claim exceeds twenty-five thousand dollars,
[]

Defendant’s counter or cross claim seeks relief other than a money judgment.

[ 1 The undersigned contends that its claim exceeds twenty-five thousand dollars but hereby waives any claim in excess of
twenty-five thousand dollars for purposes of arbitration.

ABOVE INFORMATION MUST BE COMPLETED -

TO BE COMPLETED BY CLERK . ™

Assigned To: N

Date: By:
Z-271a L4y




List Additional Attorneys

Name:

Address:

Phone:

Attorney For:

Name:
Address:

Phone: *

Attorney For:

Name:
Address:

Phone:

Attorney For:

Name:

Address:

Phone:

Attorney For:.

Name:

Address:

Phone:

Attorney For:

Name:

Address:

Phone:

Attorney For:

Rodney D. Hollenbeck
Evans, Craven & Lackie
34th Floor Columbia Center
701 Fifth Avenue

Seattle, WA 98402

(206) 386-5555

Defendants Barnetts

John Glassman

625 Commerce

014 Citv Hall,, Suite 420
Tacoma, WA 98402

{(206) 572-2746

Defendants Community Chapel & Bible Training Center
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'STATE OF WASHINGTON . AEFIDAVI
COUNTY OF KING I ; OF MAILING

The undersignact, being first rn, on oath, states: That on this day .
affiant depusned intha mal's of the l., ¥od States of America 8 nrupem st n;r..d
) g it

FILE G

TY CLERK'S OFFICE

- 7
22 o0y < 0y 30 v
DU < VI PM.

ribed and sworn to before me this LT
PlER, .
.19 TED RUTT, ciumry o M
BY
M 0\ w S, M’JTV
Public in and tor the State of
A g0

ngton, residing at "SI, L‘d'\l\ul v

IN Coun

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-008%47-9

V. DEMAND FCR A
TWELVE-MEMBER JURY
s :: ozq

IRA GABRIELSON and CAROL :
(Clerk’'s Actlon Required)

)
)
)
)
)
)
)
)
)
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL AND )
BIBLE TRAINING CENTER, a )
Washington corporation, JACK )
McDONALD AND "JANE DOE" )
McDONALD, husband and wife, )

)

)

)

FIERCE COUNTY SUSERIOR COURT
TEn RUTT
CLERK OF THE SUPERIOR COURT
TACOMAs WASHINGTON 39482

Defendants. CURR, TATE aeeT.

HTE TIME
11/367°58 iis38,88

L I B4
l._":l-}'h! P “h’;‘

TO: Defendants; and REC/RECEIPT # TRAN-CODE  DOCKET-CGIOE
A7—]22d2-50 f144 FFRIZ

TO: All attorneys of record A2-13242-a01 1148
?QIB_EY: LSHE

Tﬁi—él"{_'bHL-'E_Iﬂ!

il : L BE
You will please take notice t P alngn t Amerlcan

(==
on
L)

Casualty elects to have the above-entitled action trial by a
twelve-member jury and will deposit with the c¢lerk of the

above-entitled court the statutory fee.
DATED this Zd~{ day of AJovEMAER , 1988.

LANE POWELL MOSS & MILLER

By \,/7@«4/%%%

Bruce Winchell
Attorneys for Plaintiff
American Casualty of Reading
Pennsylvania

DEMAND FOR A TWELVE-MEMBER JURY - 1
0I15:0887p LANE POWELL MOSS & MILLER
3800 RAINIEER BANK TOWER

SEATTLE, WASHINGTON 98101-2647
223.700C

;v0g377 e 049
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STATE OF WASHINGTO! ss AFFIDAVIT

COUNTY OF KNG } OF MaLinNG
Ths undersignad. tzing first duly sworn, on oath, statcs: That on thes day

alfiart ceiocttad in the mails of the United Sintes of Amerisa o preceriy starmpec

and atidroased egetlon e directsd to e attormgys of recarg of sl gdefendant,

conizming a t te whicl] fris alsdgt is 2ttached.

v,’: )
‘. [;rgﬁv

e
Subseribed ang sworn to bafore me this _____3____ day ot 30 ?8@
Novemlon 0 TR

Qudatl G . ;r1NJIMAP§d?\

Public in and for the State of

o i
:;ﬁwm. residing sibeotie. L\ weod  FfifqD

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a )
Pennsylvania corporation, )
)
)

Plaintiff, No. 88-2-00947-9

3

v. AFFIDAVIT OF BRUCE WINCHELL

)

IRA GABRIELSON and CAROL )

GABRIELSON, husband and wife;)

DONALD LEE BARNETT and )

BARBARA BARNETT, husband and )

wife; COMMUNITY CHAPEL AND )
)
)
);
)
)
)
)

BIBLE TRAINING CENTER, a IN COUNWC!EE%K'%FHQ
Washington corporation, JACK

McDONALD AND "“JANE DOE" AM,

McDONALD, husband and wife, NOV 30 E@ﬁ P

Presw O
UTT. CuuniyCLES
Defendants. 8y . J;Ln

v

STATE OF WASHINGTON )
) ss.
COUNTY OF KING )

BRUCE WINCHELL, being first duly sworn on ocath, deposes and
says:

1. I represent plaintiff American Casualty in this action.

2. On Wednesday, November 23, 1988, it is expected that

plaintiffs in the underlying action, Ira and Carol Gabrielson,

AFFIDAVIT OF BRUCE WINCHELL - 1
015:0886p

LANE POWELL MOSS & MILLER

3800 RAINIER BANK TOWER
R I G ‘ N SEATTLE, WASHINGTON 58101.2647
223.7000
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will obtain a judgment in the amount of $147,000.00 against
Community Chapel and Bible Training Center and Jack McDonald.
It is further anticipated that execution on that judgment may
be delayed by virtue of post-trial motions and/or an appeal.

3. In order to resolve the guestions of coverage prior to
any attempts by Gabrielson to execute upon its judgment,
American requests that trial in this matter be set prior to
April 1, 1989. At the same time, American requests that this

court impose a stay upon Gabrielson's execution of the judgment

'S, Akl

Bruce Winchell

in question.

SUBSCRIBED AND SWORN to before me: AlbVermbuo 23 1988

_ézlﬁigu//(?'vfiaqﬁJéj

NOTARY PUBLIC in’and for the
State of Washington, residing
at

My appointment expires:

AFFIDAVIT OF BRUCE WINCHELL - 1
0Is: 0886p LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE. WASHINGTON 98101-2647
223-7000

w4




LAW OFFICES

LANE POWELL M0Oss & MILLER

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 9B8I0-2647
1206) 223-7000

November 21, 1988

rlLey
*N COUNTY CLERK'S OFFicE:

The Honorable J. Kelley Arnold

Pierce County Superior Court P%%kwtammfdagw
Department 9, Room 217 - DEPUTY
930 Tacoma Avenue S.

Tacoma, Washington 98402

Re: American Casualty v. Ira Gabrielson, et al.

Dear Judge Arnold:

Enclosed is American Casualty's motion for an early trial date and a
stay of execution on the judgment obtained by Gabrielson. American

is also requesting that this matter be heard by a jury.
Very truly yours,

LANE POWELL MOSS & MILLER

Bruce Winchell

BW:egw
Enclosures
0I1S:18241

cc: Daniel L. Hannula
Rodney D. Hollenbeck
.John Glassman

CABLE: EMBE * TELECOPIER: [206) 223-7107 * TELEX: 32-8808
ANCHCRAGE, ALASKA BELLEVUE, WASHINGTON MOUNT VERNON, WASHINGTON

AR MOV 30 P.M,



AMERICAN CASUALTY COMPANY QF READING

PENNSYLVANIA

Plaintiff, NO.\_ 88 2 00947 9

VS,

IRA_GABRIELSON, et al. NQTE OF ISSUE AND STATEMENT OF
ARBITRABILITY

Defendant.

NATURE OF CAUSE Motion for an EFarly Trial Date and a Stay of Execution

JURY TRIAL: YES/NO[ YES } IF YES, 6 JURORS[ ] 12 JURORS K ]
ESTIMATED TIME TO TRY CAUSE

DATE REQUESTED FOR DOCKET MOTION/ASSIGNMENT December 2, 19838

PLAINTIFF'S ATTORNEY: NAME Bruce Winchell.
LANE POWELL MOSS & MILLER
ADDRESS 3800 Rainier Bank Tower

1301 Fifth Avenue
Seattle, WA 98101

TELEPHONE {(206) 223-7000

DEFENDANT'S ATTORNEY: NAME Daniel L. Hannula el Ll 5 by
Rush, Hannula & Hawkins 7 CLERK'S OFFICE

ADDRESS 15 Tacoma Avenue Scoutha »
Tacoma, WA 98402 Vi i JU 85y Pn

PlEn.
TEURUTT. Loumiy GLERYS
BY

TELEPHONE (206) 383-5388 7 EPUTY

(NOTE: If additional attorneys involved, please note on reverse side)

NAME OF PARTY BRINGING MOTION: _Plaintiff

ARBITRATION

[ 1 This case is subject to arbitration because the sole relief sought is a money judgment and involves no claim in excess of
twenty-five thousand dollars exclusive of attorney fees, interests and costs,

[ ] This case is not subject to mandatory arbitration because:

[ ] Plaintiff’s claim exceeds twenty-five thousand dollars,
[ ] Plaintiff seeks relief other than a money judgment.

[ 1 Defendant’s counter or cross claim exceeds twenty-five thousand dollars.

[ ] Defendant’s counter or cross claim seeks relief other than a money judgment.

[ ] The undersigned contends that its claim exceeds twenty-five thousand dollars but hereby waives any claim in excess of
twenty-five thousand dollars for purposes of arbitration.

ABOVE INFORMATION MUST BE COMPLETED
TO BE COMPLETED BY CLERK
Assigned To:
Date: By:
Z-271a

ORIGINAL



List Additional Attorneys

Name:
Address:

Phone:

Attorney For:

Name:

Address:

Phone:

Attorney For:

Name:
Address:

Phone:

Attorney For:

Name:

Address:

Phone;

Attornéy.For:

Name;:
Address:

Phone:’

Attorney For:

Name:
Address:

Phone:

Attorney For:

Rodney D. Hollenbeck
Evans, Craven & Lackie
34th Floor Columbia Center
701 Fifth Avenue

Seattle, WA 98402

(206) 386-5555

Defendants Barnetts

John Glassman

625 Commerce

0ld City Hall, Suite 420
Tacoma, WA 98402

(206) 572-2746

Defendant Community Chapel & Bible Training Center

STATE OF WASHINGTON AFFIDAVIT
COUNTY OF KING }55 OF WAILING

Tha undzrsigned. bewmng first duly swarn. en oath, ttatas: That en this day
atfiant depusitagin the mads of the United Ststas nf Amarica a procarly stamped
and acdrestaddfvelope irectad to e atlorneys of recor:l of man, defandant.
entaimig 7 of the gacument to Whigh thighttidavit is atlaches.

Subscribed and sworn to before me ths __'23__ day of
G Ay $ o
Notarlf Public .+ ang fer tnz Siate ot -

Washinglon. resiiing at.eemTm Lb“\ MNeooo c(
Uilge




{
ﬂ/l THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR RIERCE COUN

\,

\AMERICA CASUALTY COMPANY OF READING

PENNSYLV\ANIA, a Pensylvania corporgtio

Plaintiff. NO. 88—
VS. v
IRA GABRIELSON and CAROL GABRIELSON,
husband and wife; DONALD LEE BARNETT NOTE OF ISSUE AND STATEMENT OF
and BARBARA BARNETT, husband and wife; (N COUNTARBITRABILITY
COMMUNITY CHAPEL AND BIBLE TRAININQ
CENTER, a Washington corporation, AN W 1 1833 e
Defendant. /)\‘
Pl g
TED Hiui 1, wiowit) T LLERR
r\CD“’"
NATURE OF CAUSE Assignment Docket for Trial Setting
JURY TRIAL: YES/NO[ No ] IF YES, 6 JURORS|[ ] 12 JURORS[ ]
ESTIMATED TIME TO TRY CAUSE 'n,_B-;days_g \ " _ ) ,,r,s
DATE REQUESTED FOR DOCKET DecemB"é,I' 5, 1988 C e
oo . .BRUCE WINCHELL 'u S ‘ e
PLAINTIFF'S ATTORNEY: NAME LANE, POWELL, MOSS & MILLER

ADDRESS —3800%Rainier. Bank Tower"
—— O,

Seattle, WA 98101-2647
Cru vl by .2, il
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[ 1 This case is subject to arbitration because the sole relief sought is a money judgment and involves no claim in excess of
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[ ] This case is not subject 10 mandatory arbitration because:

[ ] Plaintiff’s claim exceeds twenty-five thousand dollars.

[ ] Plaintiff seeks relief other than a money judgment.

[ ] Defendant’s counter or cross claim exceeds twenty-five thousand dollars.
[ ]

Defendant’s counter or cross claim seeks relief other than a money judgment,

[ ] The undersigned contends that its claim exceeds twenty-five thousand dollars but hereby waives any claim in excess of
twenty-five thousand dollars for purposes of arbitration.
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STATE OF WASHINGT s
COUNTY OF PIERCE

The undersigned, baing first duly sworn, on o8 . P D !
siates: That on this day, efiant ~ EC 2 1
which ithia effidavit & ’

to thg attorneys of record of
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Subscribed LERI'S
M ") OFFI..
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1 1288 »ru
Notary Public in and for the .
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My commission expires "39,/ g90.

! DE®PL T

IN THE SUPERIOR COURT OF THE STATE CF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF

READING PENNSYLVANIA, a

Pennsylvania corperation,

NO. 88-2-00947-9
Plaintiff,

AFFIDAVIT OF HAROLD T.
DODGE, JR. IN OPPOSITION
TO PLAINTIFF'S JURY DEMAND
AND REQUEST FOR STAY OF
EXECUTION

vs.

)

)

)

)

)

)

)

)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL AND )
BIBLE TRAINING CENTER, a )
Washington corporation, JACK )
McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)

)

)

Defendants.

STATE OF WASHINGTON )
) SS.
COUNTY OF PIERCE )

HAROLD T. DODGE, JR., being first duly sworn, upon oath,
deposes and says:

I am an attorney licensed to practice law'in the State of
washington and I am one of the attorneys of record for the

defendants Gabrielson in the above-entitled acticn. I make the
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following affidavit of my own personal knowledge of the files and
records in both the declaratory action and the underlying action
and I am competent to testify thereto for the purposes of this
motion.

Exhibit A to this Affidavit, incorporated herein by refer-
ence, is Trial Brief of the plaintiffs in the underlying action;

Exhibit B to this Affidavit, incorporated herein by refer-
ence, is Community Chapel and Bible Training Center's Trial Brief
in the underlying action;

Exhibit € to this Affidavit, incorporated herein by refer-
ence, is the court's instructions to the jury in the wunderlying
action;

Exhibit D to this Affidavit, incorporated herein by refer-
ence, is the special verdict form submitted to the jury in the
underlying action along with answers to the interrogatories as
provided by the jury;

Exhibit E to this Affidavit, incorporated herein by refer-
ence, is a true and correct copy of the judgment on jury verdict

entered in the underlying action by Honorable Thomas A. Swayze,

Jr., Judge, on November 23, 1988.
/. /ﬁv

HAROLD T. DODGE,(JR. '

k//SIGNED AND SWORN to before me this / day of
Q@&- . 1988.

OTARY PUBLIC in and for the
State of Washington
My appointment expires Zzz-ﬁéné?ﬁk
LAW OFFICES
/117 RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE 828-4790
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,

Plaintiffs, NO. 86-2-02792-6

vs.
TRIAL BRIEF
JACK McDONALD and "JANE DOE"
McDONALD, husband and wife;
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife, and)
"JOHN DOES" NOS. 1-4 and )
"JANE DOES" NOS. 1-4, husbands)
and wives; COMMUNITY CHAPEL
AND BIBLE TRAINING CENTER

OF TACOMA; COMMUNITY CHAPEL

et et N Mt et e et Vot et

Defendants.

)

)

)

AND BIBLE TRAINING CENTER, )
: )
)

)

I. STATEMENT OF FACTS

A, INTRODUCTION.

The plaintiffs in this case are Carol and Ira
Gabrielson. The Gabrielsons claim that defendant Jack
McDonald was negligent in counseling Carol Gabrielson at a
time when defendant McDonald was her counselor and pastor at

the defendant Community Chapel and Bible Training Center

/777 LAW GFEICES
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of Tacoma. The plaintiffs are suing defendant Donald L.
Barnett and the main corporation of the Community Chapel and
Bible Training Center on the theory that Jaék MicDonald was
an agent of the Community Chapel and Bible Training Center
(hereafter "Corporation"), or the agent of Donald L.
Barnett, or both, all during the time ﬁe negligently
counseled Carol Gabrielson.

The plaintiffs are also sulng the corporation for an
assaﬁlt committed by corporation security personnel against
Carol Gabrielson.

As a proximate result of the negligence of the
defendants, Carol Gabrielson has suffered serious
psychological, physical, and emotional injuries, which have
neceséitated past therapy and treatment and which may
necessitate future therapy and treatment.

Ira Gabrielson claims that the injuries caused Carol

.Gabrielson by the defendants resulted in a loss to him of

his wife's companionship, services, and society during the
duration of the marriage.

B. FACTS EXPECTED TO BE PROVEN AT TIME OF TRIAL.

At trial, the plaintiffs intend to introduce evidence
Proving the following facts:

Carol and Ira Gabrielson were married in 1965. During
the majority of their life together, Carol and Ira had a

relatively stable marriage in which they raised two
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daughters and during which they remained Productive and
responsible citizens. The Gabrielson household was run
along traditional lines; Ira was the breadwinner and Carol
the homemaker. In addition, Carol had a hobby, which she
had pursued throughout childhood and as an adult, of raising
animals.

The marriage was not trouble-free, but it worked for
Carol and Ira by providing each with the type of emotional
suppbrt that allowed them to function in and cope with
society. Carol, especially, was deeply religious and was
brought up, religiously, as a Pentecostal.

Carol Gabrielson's first contact with the Community
Chapel and Bible Training Center was in 1974. At that time,
she attended services at the Burien headquarters of
Community Chapel. 1Initially, her participation was limited
to one night per week because of the distance from Tacoma to
Burien and because she was also attending another church.
Between 1974 and 1983 there were extended periods when Carol
did not attend the chapel. 1In 1983, Ms. Gabrielson learned
of a Community Chapel satellite church in Tacoma and she
began attending that satellite church in 1983.

Except for a period from about March through about
December, 1984, Carol Gabrielson regularly attended the
Tacoma satellite church. Jack McDonald was pastor of the
Tacoma satellite.
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Carol Gabrielson first sought Jack McDonald's counsel
in the summer of 1983. During these early sessions, Jack
McDonald spent a great deal of time merély listening to
Carol's problems and assuring her that he would pray for
her. |

In May of 1985, Carol sought marital counseling from
Jack McDonald. 1Initially, this counseling progressed much
as her previous counseling had, until about September, when
the ﬁature of Jack McDonald's counseling began to change,
dramatically.

The first instance of this change occurred in
September, 1985 when, during a counseling session in his
office, Jack McDonald turned on music, turned down the
lights and asked Ms. Gabrielson to sit with him on a small
couch., Pastor McDonald instructed Ms. Gabrielson that she

needed to know that she was loved and began talking to her,

in detail, about sexual matters. McDonald unbuttoned Ms.

Gabrielson's blouse and began to kiss her breasts. Ms.
Gabrielson became so visibly shaken that McDonald was forced
to stop.

Jack McDonald assured Ms. Gabrielson that there would
be no repeated impropriety and Ms. Gabrielson continued to
receive counseling from Jack McDonald. Jack McDonald

thereafter began a program of counseling wholly

- lnappropriate to Ms. Gabrielson's case. He began to isolate
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Ms. Gabrielson from all support structures and systems
outside of the society of the church while, at the same
time, increasing Carol's dependence solely upon him for all
temporal as well as spiritual needs. He counseled her to
give up her hobby of raising animals, which she did. He
counseled her not to talk to her husband, Ira, because he
insisted that Ira was possessed by dgmons. He eventually
counseled Carol to leave Ira, altogether.

‘In late September of 1985, Carol did leave Ira. Jack
McDonald assisted Carol in moving out of the family home.

The first place into which Jack McDonald moved Carol
Gabrielson was his own home. Thereafter, Jack McDonald
moved Ms. Gabrielson intoc a series of different places to

live, mostly the homes of congregation members who were away

from town for periods of time. During this interval, Jack

McDonald visited Carol wherever she was residing at the time

and continued his counseling of Carol's ever increasing
Problems. In these counseling sessions, Jack McDonald was
increasingly adamant in his sexual overtures toward Carol.
During this time, Jack McDonald manipulated Carol
Gabrielson into a sexual relationship that lasted through

about the beginning of January, 1986. Carol lost all ability

- to resist Jack McDonald and at the height of his influence

over her, she would engage in any sexual act that Jack

McDonald demanded. Throughout the period, Jack McDonald
/117
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justified the entanglement by claiming he would help Carol
by showing her how God had intended her to use her body.
When Carol would protest that their sexual involvement was
sin, Jack McDonald would justify their '"fallen" state with
biblical reference. Eventually, Carol realized that she was
being used merely for Jack McDonald's sexual gratification.

As Carol began to resist Jack McDonald's actions, he
became very negative toward her and was, on occasion,
violént. Oon sgveral occasions, McDonald shook Ms. Gabrielson
violently. At least once, when Carol indicated her diminish-
ing faith in his counseling, he threw her to the floor. As
Ms. Gabrielson began to protest more and more, Jack McDonald
began to assert that she was controlled by demons.

Once Carol was able to break away from McDonald, she
wanted to confess the sins which she was ccnvinced she and
McDonald had committed to Donald L. Barnett of the main
corporation in Burien in order to clear her conscience.

Jack McDonald insisted that they keep the affair a secret
between them. Because Carol insisted on involving the
senior members of the corporate church, McDonald
disfellowshipped her. By disfellowshipping Carol, Jack
McDonald effectively cut her off, entirely, from the society
of the only friends that she had left.

In an attempt to remain a part of the Community Chapel,
Ms. Gabrielson went to the main chapel in Burien on the
/1177
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evening of March 6, 1986, hoping to obtain the counsel of
some senlor church official. Jack McDonald alsoc attended
the Burien chapel on the evening of March 6, 1986. When he
spotted Carol at the chapel, he reported her to the security
officers in attendance as a disfellowshipped person who
should not be allowed to remain on the premises.

The security personnel literally dragged Carol
Gabrielson from the chapel and threw her, handcuffed, into a
car 6utside where the King County Police interceded. Carol
Gabrielson suffered a compression fracture as a result of
her ejection from the chapel.

This incident at the Burien chapel marked the end of a
destructive chain of events wherein Carol Gabrielson's
vulnerability was used against her by her pastor and
counselor, Jack McDonald, under the guise of religious and

emotional guidance. Pastor McDonald took advantage of

Carol's weakness, vulnerability, and her need for support by

manipulating her into leaving her husband, Ira Gabrielson.
Pastor McDonald coeréed Carol Gabrielson into having a
sexual relationship with him.

Attempting to continue her long-standing pattern of
worship, Ms. Gabrielson attempted to participate with the
congregation at the Burien Community Chapel, where she
endured physical assault and resulting injury. Both Carol
and Ira Gabrielson suffered injuries to their reputation,
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severe emotional distress and, in the case of Ira
Gabrielson, a loss of consortium due to the negligent and
reckless acts of Jack McDonald and other cfficials of the
Community Chapel and Bible Training Center during the latter
period of her worship with that church.

C. AGENCY.

From a review of the corporate by-laws, it is readily
apparent that the main corporation of the Commﬁnity Chapel
and éible Training Center has retained so much power to
control its satellites and the satellite pastors that the
satellite pastors can only be regarded as agents for the
corporation. Among the dictates of the by-laws reserving
control to the main corporation are the following: the main
corporation by-laws state that the satellite churches are a
"division" of the main corporation; that the corporation
"does not and cannot exist independently from the various
divisions"; that as a division of the corporation, the
satellites are under the jurisdiction of the Steering
committee of the main corporation; that pastors of satellite
churches are subject to admonishment, discipline and removal
by the main corporation's steering committee; that each
satellite church is an extension of the main corporation;
that each satellite, along with its pastor, is subject to
the by-~laws of the main corporation and that each satellite
Church is affiliated with and subject to the main
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corporation's disciplines.

As other indicia of the single identity of the main
corporation and its satellites, satellite paétors are
officially listed with the main corporation as "current
officers and major appointees" of the main corporation; the
main corporation dictates the by-laws of each satellite and
no satellite may alter its by-laws without Pastor DPonald Lee
Barnett's personal approval; no satellite may make any
reguiation not dictated in the main corporation’'s by-laws
without the approval of the main corporation; the articles
of incorporation and the by-laws of the Tacoma satellite
were dictated to Jack Mcdonald in their entirety by the
corporation.

These represent only a few of the examples evident in
the by-laws of the complete bpower to control the satellites
and satellite pastors reserved by the main corporation.

Jack McDonald was pastor of the Tacoma satellite church,
appointed and ordained by the main corporation. As such,
Jack McDonald served not only as pastor and religious leader
of the Tacoma chapel but as an agent of the defendant
Community Chapel and Bible Training Center corporation.

C. RESPONDEAT SUPERIOR.

Jack McDonald, as pastor of the Tacoma satellite chapel
of the Community Chapel and Bible Training Center, was held
out to Carol and Ira Gabrielson as a qualified pastor and

/177 LiW OFFICES
' RUSH, HANNULA & HARKINS

15 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 95402

TACOMA 143-5188
SEATILE 334 40%0

TRIAL BRIEF - 9

[
4

G8158

N

L1

I

¥4

RS

£7Z

in
Lr

ER}

4=



|

Yo/

Q =2 O O o

counselor by the corporate church. Carol Gabrielson began
counseling with defendant Jack McDonald on a regular basis
due to his position as a pastor and counselor.

As 1s evident in the by-laws dictated to the satellites
by the main corporation, counseling, both spiritual and, for
example, marital, is a legitimate activity, expected of
pastors, and encouraged to the point ﬁhat it is controlled
by the by-laws in its "Statement on Counseling."

‘As a result of what began as legitimate marital counsel-
ing, Pastor Jack McDonald became aware of the vulnerability
of Carol Gabrielson. Pastor Jack McDonald influenced and
manipulated Carol Gabrielson into leaving her husband, Ira
Gabrielson, and further, he coerced her into having sexual
relations with him. This relationship continued from
September of 1985 through early January of 1986.

Due to his position as pastor and counselor at the
Community Chapel of Tacoma, Jack McDonald was able to gain
the trust, confidence and eventual submission of Carol
Gabrielson. Acting within the course and scope of his
employment with the Community Chapel and Bible Training
Center, Pastor McDonald, under the guise of counseling
method, initiated a course of emotional manipulation and
sexual gratification at the expense of Carol Gabrielson

based upon his intimate knowledge of her particular

“ Vulnerabilities.
/777 LAW OFFICES
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D. NEGLIGENCE OF DONALD L. BARNETT AND THE
CORPORATE HIERARCHY.

Donald L. Barnett introduced an activity to the
congregation of the corporation known as "spiritual
connecting." This activity usually involved couples, men
and women from different marriages. Donald Barnett
explained that this activity was subppsed to manifest the
love of God pas;ing through the individuals resulting in
a poﬁerful union--a spiritual connection--between the two
individuals involved. 1In theory, married couples were too
involved, socially and physically, to receive a purely
spiritual connection and, so, the rhetoric encouraged these
unions between persons from different marriages.

Although the connection could arise, and on occasion
supposedly did arise, between men, between women, or among
groups of more than two, the connection most frequently
occurred between one man and one woman, either of whom might
be married, but not to each other.

The connection manifested in an intense attraction
between the affected individuals. It involved extended
periods of close contact, intense gazing into each other's
eyes, close embracing, caressing, and prolonged dancing to
music, which was chosen especially to enhance the
experience.. Kissing, and even french kissing, was allowed.
Judgment on the apparent intimacy of any couple's physical
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contact was specifically withheld because Donald L. Barnett
taught that nothing done in the "spirit" was Wwrong.

Everyone involved in the hierarchy of the corporation
was wary of the destructive potential of encouraging such
intimate physical and emotiocnal relationships between
couples of different marital circumstances. Evidence of the
damage done in implementing the pract}ce was apparent in the
inordinate amount of time these connected couples began to
spend with each other at the expense of the couples' marriages,
the jealousies that developed, and the inappropriate physical
intimacy being justified as spiritual. These misgivings
weré never voiced to Donald Barnett because of the widespread
féeling that it would do no good. Jack DuBois and especially
Scott Hartley had these misgivings. Jack McDonald was also
extremely wary when first introduced to this practice,
although he felt bound by the church's laws to follow Donald
Barnett's example and to implement the activify at the
Tacoma satellite.

Eventually, a spiritual connection formed between Carol
Gabrielson and Jack McDonald. This, in addition to McDonald's
position as Carol's pastor and counselor, resulted in
Carol's extreme trust in, and dependence upoh, Jack McDonald.
The result wa§ that Carol was convinced to spend more and
more time with McDonald at the expense of her family. The
final result was the sexual coercion described earlier.
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Donald L. Barnett was allowed to introduce and
encourage the activity known as spiritual connections
despite knowledge by the church hierarchy that Donald L.
Barnett had abused his position in the church on prior
occasions to take sexual advantage of female parishioners
and despite the knowledge that the Program was being used to
justify inappropriate sexual contact among members of the
congregation.

IT. LAW AND ARGUMENT

A, JACK McDONALD'S NEGLIGENCE CONSISTED OF
ENGAGING IN A SEXUAL RELATIONSHIP WITH CAROL
GABRIELSON WHO WAS BOTH A MEMBER OF HIS
CONGREGATION AND HIS COUNSELEE.

There is ample precedent that it is negligence on the

part of a health care professional to have sexual contact

with a client whom he is counseling.

The federal case, Simmons v. United States, 805 F.2d

1363 (9th cir. 1968) was a case applying Washington law that
discussed the negligence of a psychiatrist who engaged in
sexual conduct with a client:
There is no question that a mental health
professional's sexual involvement with a

client is a breach of duty and malpractice
under Washington law.

Simmons, supra, 805 F.2d at 1368,

Likewise, Washington statutes provide that it is

unethical for any psychologist to engage "in any act

/777 LAW OFFICES

RUSH, HANNULA & HARKINS
715 TACOMA AVENLE SOLTH

TACOMA, WASHINGTON 98402

TACOMA 143-5128
SEATTLE 814 479¢

TRIAL BRIEF - 13

4/24/2883 B8164



=
O

O L = & G N

invelving moral turpitude" and, more particularly,
"physically abusing or having sexual contact with a patient
or client" is defined as unethical. RCW 18.83.120(1), (18).

Carol Gabrielson's relationship to Jack McDonald was
that of a congregant/counselee to a pastor/counselor.
Washington state law clothes this relationship with all the
indicia of utmost respect. The law qlothes both the
priest-penitent relationship and the counselor-counselee
rela£ionship with testimonial privileges. See RCW
5.60.060(2), (3). Such privileges are born of the sanctity
with which the relationships are regarded. It may be
assumed that the relationships protected by testimonial
privileges meet the requirements recegnized at common law
for the existence of a testimonial privilege:

(1) The communication must originate in
confidence that it will not be disclosed;

(2) The element of confidentiality must
be essential to the full and satisfactory
maintenance of the relation between the
parties;

(3) The relation must be one which in the
opinion of the community ought to be
sedulously fostered; and

(4) The injury that would inure to the
relation by the disclosure of the
communication must be greater than the
benefit thereby gained for the correct
disposal of litigation.

Senear v. Daily Journal American, 97 Wn.2d 148, 153, 641 p.2d

1180 (1982).
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The relationship between a person and her God is S0
sacrosanct that the protection of a person's religious
beliefs is written into both the United States and the
Washington state constituticns. Jack McDonald represented
God's anointed shepherd to Carol Gabrielson; the person upon
whom God had laid His hand to lead her in her pursuit of a
righteous life and the ultimate rewé;d promised by God in the
Bible that is reserved for His followers. If anyone ever
stoo& in a fiduciary relationship to Carol Gabrielson, it was
Jack McDonald.

A fiduciary relation is one founded on trust or confi-

dence reposed by one person in another. State of Montana v.

Hooser, 227 P. 819, 821, 71 Montana 1 (1924). It exists
where there is special confidence reposed in one who in
equity and good conscience is bound to act iﬁ good faith and
with due regard for the interests of the one reposing the

confidence. Neagle v. McMullen, 165 N.E. 605, 608, 334 T11.

168 (1929). The origin of the confidence and the source of

the influence are immaterial. Quinn v. Phipps, 1132 So. 419

r

420, 93 Fla. 805 (1927).

The gravamen of Carol Gabrielson's complaint lies in the
malpractice, deceit, assault and coercion by Jack McDonald; a
person who was in a position of overpowering influence over
her and in whom she placed trust, not only for her femporal

well being, but for the salvation of her soul.
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Washington courts have commented upon the sexual abuse
by one in such a powerful position of confidence and trust of
the one reposing such trust and confidence. In the case Omer
v. Edgren, 38 Wn.App. 376, 685 P.2d 635 (1984), the
Washington Court of Appeals discussed the New York case Roy
v. Hartogs, 81 Misc.2d 350, 366 N.Y.S.2d 297 (1975) in
deciding that sexual abuse of a patignt by a health care

provider was malpractice:

In Roy v. Hartogs, 81 Misc.2d 350, 366 N.Y.S.2d
297 (1975), a patient sued her psychiatrist
alleging the doctor had sexual relations with her
as part of the treatment program. The court
analyzed this type of case and found it involved a
fiduciary relationship between psychiatrist and
patient and was analogous to a guardian-ward
relationship. The gravamen of the plaintiff's
complaint lay in the malpractice, deceit, assault
and coercion by a person in a position of
overpowering influence -and trust.

This case involves a fiduciary relationship
between psychiatrist and patient and is
analogous to the guardian-ward relationship
in Graham v. Wallace (50 App.Div. 101, 108)
wherein the court stated: '"The ward cannot
waive performance of this duty or surrender
these rights of protection. When the
guardian thus betrays his trust and ruins the
morals, the character and reputation of his
ward, he should not be heard to say in a
court of justice, by way of legal excuse or
Justification for the seduction, that the
ward was capable of consenting. Consent
obtained under such circumstances is no
consent and should stand for naught. It is
essential to the preservation and enforcement
of the ward's right of protection in her
chastity and virtue that a violation of this
right by her guardian should not pass with
impunity, but that it should be vindicated
and the seducer punished on the civil as well
as on the criminal side of the court".
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there is a public policy to protect a
patient from the deliberate and malicious
abuse of power and breach of trust by a
psychiatrist when that patient entrusts to
him her body and mind in the hope that he
will use his best efforts to effect a cure.
That right is best protected by permitting
the victim to pursue civil remedies, not only
to vindicate a wrong against her but to
vindicate the public interest as well.

Omer, supra, 38 Wn.App. at 378-79, quoting, Roy v. Hartogs,

supra, 81 Misc.2d at 352-54.

The court approved of the reasoning quoted in the Roy
case reciting that the physician-patient relationship in
Washington is also considered fiduciary in character:

Washington has also characterized the

relationship between bPhysician and patient as

fiduciary: "The pPhysician-patient relationship is

of a fiduciary character. The inherent necessity

for trust and confidence reqguires scrupulous good
faith on the part of the physician."

Omer, supra, 38 Wn.App. at 379.

The reasoning evident in the Omer case for finding a
fiduciary relationship between a physician and a patient and
the negligence inherent in violation of that relation by
coercing sexual contact applies with even greater force to
the present situation in which Carol Gabrielson went to
Jack McDenald as both her pastor and as her counselor and

had her ultimate trust and confidence viclated by his sexual

abuse.
/177
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B. JACK McDONALD WAS THE AGENT OF THE DEFENDANT
CORPORATION, COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER.

Jack McDonald was the agent of the Community Chapel and

Bible Training Center in accordance with the definition of

an agent approved in the Washington Pattern Jury Instructions:

An agent is a person employed under an
express or implied agreement to perform
services for another calleq the principle,
and who is subject to the Principle's control
or right to control the manner and means of
performing the services. One may be an agent
even though he or she receives no payment for
services. The agency agreements may be oral
or in writing.

WPI 50.01.

The right of the corporate church to control Jack
McDonald is evident in the by-laws of the corporate church
and in the by-laws of the Tacoma satellite, which the
corporate church dictated to the Tacoma satellite,
Instances of this right of control are recited in the
Statement of Facts, supra, and are set forth in detail in
the by-laws of both the corporate church and the satellite,
which will be introduced into evidence.

The actual exercise of control over the Tacoma church
by the corporate church is evident in an investigation.
conducted by the corporate church into the daily affairs of
the satellite church entitled "Failure of Jack McDonald to
Comply with By-laws."™ This investigation recites the

failures of Jack McDonald to ensure that the internal
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operation of the Tacoma satellite was conducted as demanded
by the main corporation.

Counseling was a legitimate service and was a duty
imposed upon Jack McDonald by the by-laws dictated to him by
the corporate church. The standards for legitimate
counseling activity are contained in those by-laws as a
"Statement on Counseling"” which, albqg with the remainder of
the by-laws, was dictated to the Tacoma satellite by the

main corporation.

&, THE COMMUNITY CHAPEL AND BIBLE TRAINING
CENTER, AS PRINCIPLE, IS LEGALLY RESPONSIBLE
- FOR THE HARM INFLICTED UPON CAROL AND IRA
GABRIELSON BY ITS AGENT, JACK McDONALD.
The corporate church is liable for Jack McDonald's
conduct because his conduct was within the scope of his
agency. Washington agency law has long held that a master

cannot excuse himself when any "authorized act was

improperly or unlawfully performed." DeLeon v. Doyvhof Fish

Products Co., 104 wWash. 337, 343, 176 P. 355 (1918), nor can

he excuse himself when an unauthorized act is done in
conjunction with other acts which are within the scope of

duties the employee is instructed to perform. Pearson v.

United States, 522 F.2d 459, 464 (9th Cir. 1975); Smith v,
Leber, 34 wn.2d 611, 623, 209 P.2d 297 (1949).
In a recent case discussing scope of employment, the

Washington Supreme Court reiterated the test for determining
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whether an employee was within the course of his employment
as:

Whether the employee was, at the time,
engaged in the performance of the duties
required of him by his contract of employ-
ment; or by specific direction of his
employer; or, as sometimes stated, whether he
was _engaged at the time in the furtherance of
the emplover's interest."

Dickinson v. Edwards, 105 wn.2d 457)1467, 716 P.2d 814

(1986) (quoting Elder v. Cisco Construction Co., 52 wn.2d
241,.245, 324 P.2d4 1082 (1958)) (emphasis in original). The
Washington court has emphasized the importance of the
benefit to the employer in applying this test. Dickinson,
supra, 105 Wn.2d at 467. In Dickinson, the court apprlied

respondeat superior to allow a plaintiff injured by a drunk

employee to recover from a banquet-hosting employer who
required the employee's attendance at a party furthering the
employer's interest. Id. at 468. In so holding, the court
noted that acts in violation of company policy, negligent
acts performed contrary to instructions, and acts
"forbidden, or done in a forbidden manner," may create
emplover liability. Id. at 470 (quoting Restatement
(Second) of Agency, § 230 (1958)).

D. IRA GABRIELSON HAS A VALID CLAIM FOR LOSS OF

CONSORTIUM.
A claim of loss of consortium is the independent cause

of action of a "deprived" spouse for the loss of the love,
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atfection, care, services, and society of the injured or

"impaired" spouse. Lund v. Caple, 100 wn.2d 739, 742 n.1,

744, 675 P.2d 1272 (1984).

In Lund, the court addressed the gquestion whether one
Spouse may sue alone for loss of consortium and if so,
whether the allegation of loss of consortium is so similar

to alienation of affections that it'%s barred as a matter of

policy. Lund, supra, 100 wWn.2d4 at 742.

In Lund, Mr. Lund sued Alan Caple, pastor of the
Westgate Chapel, for negligent impairment of consortium.
Mrs. Lund refused to join in the lawsuit.

The Washington Supreme Court held that where the
allegation of the "deprived" spouse is that the tortfeasor
interfered with his or her marriage because of sexual
misconduct with the "impaired" spouse, the allegation is too
similar to alienation of affections to be maintained, unless
the "impaired" spouse joins as a plaintiff in the lawsuit
asserting his or her own injury leading to the "impairment":

Here, John Lund is suing because of alleged
sexual misconduct that interfered with his
marriage. His wife did not join the lawsuit,
which alone would not bar the action, but
does indicate at least the possibility of a
vengeful motive or a so-called "forced sale"
on the part of a wronged husband. As such,
this lawsuit is so similar to an alienation
of affections action that as a matter of

policy it falls within the prohibitions of
Wyman v. Wallace, supra.
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This opinion, however, should not be read as
precluding an action against a counselor,
pastoral or otherwise, in which a counselor
is negligent in treating either a husband or
wife. It is conceivable that a malpractice
action would bhe appropriate where a counselor
fails to conform to an appropriate standard
cf care, injures the patient/spouse which in
turn results in loss of consortium damages to
the other spouse. Where, however, the
alleged underlying tort is based upon an
extramarital relationship with the

"impaired" spouse and the "impaired" spouse
does not desire to assert 4 claim, such an
action becomes in essence a suit for
alienation of affections. Absent the
"impaired" spouse's claims, remaining
allegations amount to an alienation of
affections action. . . .u

Lund, supra, 100 Wn.2d at 747,

In the present action, Carol Gabrielson has joined Ira
Gabrielson in the lawsuit asserting claims of negligence on
the part of Jack McDonald resulting in severe mental and.
emotional harm. The mental and emotional harm is the
impairment upon which Ira Gabrielson's claim hinges. 1Ira
Gabrielson seeks damages for the loss of love, affection,
services, society and consortium during the duraticn of his
marriage to Carol.

E. NEGLIGENCE OF DONALD L. BARNETT AND THE

COMMUNITY CHAPEL AND BIBLE TRAINING CENTER.

Neither the Washington State nor the Federal

Constitutions may be used as a front to excuse licentious

conduct ;:
vy
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Absolute freedom of conscience in all matters
of religious sentiment, belief and worship,
shall be guaranteed to every individual, and
no one shall be molested or disturbed in
person or property on the count of religion;
but the liberty of conscience hereby secured
shall not be so construed as to excuse acts
of licentiousness or justify practices
inconsistent with the peace and safety of the
state.

Washington State Constitution, Article I, Section 11,

Amendment 34.

Thus, the amendment embraces two concepts,
freedom to believe and freedom to act. The
first is absolute but in the nature of
things, the second cannot be. Conduct
remains subject to regulation for the
protection of society.

Cantwell v. Connecticut, 110 U.s. 296, 203, 60 s.Ct. 900,

903, 84 L.Ed. 213 (1940) (discussing the free exercise
clause of the United States Constitution).

As may be seen from the above quotes, the freedom to
act is not absolute, even when embellished with a religious
veneer. The Washington Supreme Court has indicated that it
Will not hesitate to use state action to prevent abuse of an
individual or of the family by unscrupulous individuals
attempting to shield themselves behind the freedom of

religion clauses of our constitutions. Carrieri v. Bush, 69

Wn.2d 536, 419 P.2d 132 (1966) was an action for alienation
of affections brought by a husband against the pastor of a

religious sect. The plaintiff's marriage began to suffer
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due to the pastor's increasing influence over her. The
plaintiff was told by the pastor that he was "full of the
devil™ and eventually the wife was persuaded to leave the
family home and her whereabouts were concealed by the
defendant., The wife eventually filed for, and was granted,
a divorce. The plaintiff filed suit against the pastor and
elders of the church, for alienatidn’of affecticn. at
trial, the court granted the defendant's challenge to the
sufficiency of the evidence and the plaintiff appealed.

The Supreme Court reversed the trial court's decision

and held as follows:

Respondents, however, impliedly urge, and the
trial court in effect conferred upon them, an
absolute privilege to interfere in appellant's
marriage and upon religious grounds.

There is no question that our state
constitution protects the free exercise of
religious beliefs, and neither a religious
belief nor the lack of such belief is, of
itself, grounds for a divorce. But, one does
not, under the guise of exercising religious
belief, acquire a license to wrongfully
interfere with familial relationships. Good
faith and reasonable conduct are the
necessary touchstones to any qualified
privilege that may arise from any invited and
religiously directed family counseling,
assistance, or advice. TIll will,
intimidation, threats, or reckless
recommendation of family separation directed
toward inalienating the spouses, where found
to exist nullify the privilege and project
liability.

69 Wn.2d at 544-45 (emphasis added) (citations omitted).

While the tort of alienation of affections has been
i
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abolished in this staﬁe, the principles of Carrieri remain.
A religious leader does not by merely shouting "free
exXercise" acquire a right to éncourage or practice seduction
and adultery among his or her parishioners. The "good faith
and reasonable conduct" which activates the privilege must
be present.

Donald L. Barnett instituted é Program that encouraged
the practice of seduction and adultery among the various
cong?egations of the Community Chapel and Bible Training
Center. The practice of spiritual connections was, in
practice as exemplified by Donald L. Barnett's conduct,
nothing more than an excuse to practice the seduction and
adultery with vulnerable members of his congregation. This
licentious conduct was known to the hierarchy of the
corporation. Far from discouraging this, the majority of
the board of directors willingly participated in seduction
and adultery while attempting to justify their actions under
the rubric of the spiritual connection.

ITI. CONCLUSION

Jack McDonald, Carol Gabrielson's pastor and counselor,
was negligent in that he coerced Carol Gabrielson into a
Sexual relationship in the guise of legitimate counseling.

Jack McDonald was the agent of the Community Chapel and

Bible Training Center due to the right of control retained

" by the corporation over the satellite church at which Jack
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McDonald was pastor.

Counseling was an activity encouraged by the
corporation, which outlined the parameters of legitimate
counseling and dictated those parameters to its satellite
churches and pastors in the by-laws it provided for
incorporation of its satellites.

The main corporation is responsible for the harm done
to Carol and Ira Gabrielson because that harm is the result
of légitimate corperate activities carried out by Jack
McDonald in an inappropriate manner.

Donald L. Barnett and the hierarchy of the Community
Chapel and Bible Training Center were negligent in that they
abused their fiduciary position of trust and power by
e€ncouraging the practice of seduction and adultery among the
congregations of the corporation in the guise of legitimate
religious activity.

DATED this day of , 1988.

RUSH, HANNULA & HARKINS

By:

DANIEL L. HANNULA, Of
Attorneys for Plaintiffs
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR PIERCE COUNTY

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife, NO. 86-2-02792-6
Plaintiffs,

V. TRIAL BRIEF
JACK McDONALD and "JANE DOE"
McDONALD, husband and wife:
COMMUNITY CHAPEL & BIBLE TRAINING
CENTER: et al.,

Defendants.

Nt Ml et M Tt Ml Nl St S St St Yt Nl et

The defendant Community Chapel & Bible Training Center of
Burien submits this trial brief for the assistance of the court. A
brief recitation of the facts relevant to the trial of the issues is
followed by a discussion of the applicable law.

I. EACTS

The Community Chapel & Bible Training Center of Burien
(hereinafter referred to as "the Burien church") was established in
the late 1960's. It is a Christian, evangelic, pentecostal church.
The Bible is the basis for all of the beliefs held by the Burien
church. Don Barnett was the founder, original pastor, and spirituai
leader of the church. He is still the pastor and spiritual leader of

the church.

The Burien church is a corporation incorporated under the
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laws of the State of Washington. The corporation includes a chapel, a
Bible college, and a Christian school.

The Community- Chapel & Bible Training Center at Tacoma
{hereinafter referred to as "the Tacoma church") was affiliated with
the Burien church. It is referred to as a "satellite church";
however, the Tacoma <church 1is a separate corporation with no
financial releationship to the Burien church. The Tacoma church
started as a Bible fellowship and grev intc a full church.

Jack McDonald was the original pastor of the Tacoma church.
Jack McDonald is an ordained minister and he received his training at
the Community Chapel & Bible Cellege at Burien. Jack MzDonald is a
graduate of the Bible college.

The duties of any pastor of any Community Chapel which is
affiliated with the Burien church include the typical sacraments of
all ordained ministers. That is the pastor has the right and
obligation to marry members of the church, preside at funerals, and
assist members of the church with spiritual matters. Adultery,
fornication, and other sexual relations outside of marriage are
strictly forbidden.

t;Spiritual connections" is a religious doctrine which arose
in the Burien church. The doctrine is based on the belief that those

L]

N
who have accepted Jesus Christ as their personal savior are capable¥

w

©

of personally experiencing God's love. "Spiritual connections" is aq
%3

form of worship. &
N

L

N

N\
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The form of worship which became known as “spiritual
connections" was not created by Pastor Barnett. Spiritual ccnnections
is, by all accounts, a spontaneous phenomena which arose among
members o©f the church at Burien. Throughout Pastor Barnett's
preachings regarding spiritual connections:; he warned against the
temptation to succumb to physical;, romantic and/or sexual
relationships. Although one was encouraged to "love thy neighbor",
love which became physical, romantic and/or sexuel was specifically
prohibited.

Carcl Gabrielson was raised in a pentecostal family.
Pentecostals telieve in many supernatural events, including "speaking
in tongues". Carol Gabrielson had the gift of speaking in tongues.
Carol Gabrielson was severely abused as a child.

These facts form the basis of a conflict between religion
and psychiatric medicine. Carol Gabrielson and other witnesses will
describe Gabrielson's reports of hearing voices, speaking in tongues,
experiencing out of body experiences, and intense religious feelings.
The noﬁ-medical witnesses will describe these experienceé as
manifestations of her deep and profound religious faith. Plaintiff's
expert, pr. Philip Lindsay, psychiatrist, will testify that these .
reports of Carol.Gabrielson are all symptoms of psychiatric illness.

. . TN

4]
N

DOES THIS COURT INTEND TO PERMIT A JURY TO DECIDE WHE:THERm

w©
CAROL GABRIELSON HAD A RELIGIOUS EXPERIENCE OR IS MERELY MENTALLY‘S

AN
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Carol Gabrielson left her parent's home at age 15 or 16,
while in the tenth grade, to marry Ira who was about 23 years old at
the time. The Gabrielsons raised a family of two daughters. Carol
Gabrielson, in addition to raising a family, raised animals. Ira was
a mechanic and worked hard to support his family.

Carol Gabrielson advises her therapists that she was
sexually unhappy with Ira. She was apparently incapable of orgasm for
the first fifteen years of her marriage. She began to read books and
articles about sexual relations. She began to complain about Ira's
sexual performance. Carol asked Ira to visit a sexual therapist and
he refused.

Carol Gabrielson attended church in Puyallup called "The
Upper Room". It was a pentecostal church. Carol would occasionally
attend services at the Burien church. By 1985, the Burien church had
grown substantially.

Carcl began to attend services at the Tacoma church. She
did not agree with some doctrines preached at the Tacoma church
specifically related to "demon deliverance" and she left and returned
to The Upper Room. It appears that, in 1985, notwithstanding her
disagreement with certain of the theology preached at the Tacoma

church she in any event returned to full time membership at the
M

: 0

Tacoma church. g
w

In  mid-1985, the spiritual - connection theology was,

0
developing. The spiritual connections form of worship included eﬁ
S
dance and intense prayer. Carol was at first reluctant to participatey
N\
"
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because she felt inhibited. At first, she danced by herself alone,

and then she began to dance with others. Ira did not like this form

of worship at all. Carol began to dance with Pastor Jack McDonald. -

Carol became increasingly rebellious to 1Ira's wishes..

According to Ira, she stépped keeping house and cooking the meals to
his satisfacticn. Carol spent increasing amounts of time at church.

Ira became ﬁealous. Carol got mad. Carol moved out of Ira's house in

October, 198Z, and their legal separation commenced.

Carol Gabrielson fell in love with Jack McDonald. BHe

| apparently became infatuated with her also. Their relationship left

the spiritual realm and became physical and sexual. Carcl and Jack

will testify they both knew it was sin and wrong and they both prayed

for forgiveness. They told each other they had to stop. However, love,

conguers all.

Carol claims that, between October and December 1985, they

had sexual intercourse fifty to sixty times. Jack McDonald says it

was more like twenty. In any event, there is.no dispute that their

physical relationship was consummated in various places, including

Carol's home, Jack's home, their friends' home, church and, at least

one.time, in a motel.

Carcl Gabrielson says Jack McDonald tricked her into havinge-

)

seXx during the course of a counselling relationship. Jack McDonaldg
w

says she seduced him and that there was no counselling relationshiq;

between the two of them.
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The facts appear to demonstrate a middle aced man having a
sexual affair with a woman who had been unhappy in her marriage.
Around December 1985, Jack McDonald broke off the

<

relationship and Carol Gabrielson really got maa. She zsked him to go

with her and confess to Pastor Barnett. McDonald refused. Carol begzan
to threaten to expose him to his church. Jack McDonald then
disfellowshipped Carol Gabrielson from the Tacoma Community Chapel.

On March 6, 11986, Carol went to the Burien church for
services. Somebody from the Tacoma church observed her and advised
the Burien ushers that she had been disfellowshipped. Carol was asked
to leave and she refused. She began to speak in a loud, vulgar, and
obscene manner. She refused repeated requests to leave. Security
guards were called and, when they approached her, she ran to the
front of the churchgéﬁpeamiﬁa. She was seized and forcibly removed.
Carol was dragged kicking and screaming from the church premises: |

Carol Gabrielson is now divorced and remarried and living
in San Diego. Califo;nia.

Ii. DISCUSSION

1. THE BURIEN CHURCH IS NOT RESPONSIBLE FOR JACK
McDONALD'S ACTIVITIES.

Under the doctrine of respondeat superior, the employer maykn
only be held vacariously liable for acts of misconduct within th%é
scope of the employment. Kyreacos v. Smith, 89 Wn.2d 425, 572 P.2€:

0
723 (1977). John Does v. Comp Care, Inc., 51 Wn. App. 923 (1988)%
S

Under negligent supervision, the employer may be held liable for actsy
M,
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beycend the scope of employment if the employer has prior knowledge of

the dangerous tendencies of its employee. Lalone v. Smith, 39 Wn.2d

1€7, 234 P.2d 893, John Does v. Comp Care, Inc., Supra. See also, Doe

v. Durtschi, 110 Idaho 466, 716 P.24 1238, 60 A.L.R. 4th 225 (1986}.

First, there is no evidence that Jack McDonald was an
employee of the Burien church. Indeed, there 1is no financial
relationship between the Burien church and the Tacoma church. Jack
Mcbonald was employed by the Tacoma church only. Second, the
undisputed evidence will be that the sexual relationship between Jack
McDonald and Carol Gabrielson was specifically prohibitéd by thel
doctrines of the Burien church and these activities were, therefore,
not within Jack McDonald's scope of duties as pastor of the Tacoma
church. Third, there will be no evidence that Jack Mcbonald had any
dangerous tendency and further, and more importantly:. no evidence
whatsoever that anybody at the Burien church had any prior knowledge
indicating Jack McDonald may engage in sexual relations with a member
of his_church.

There is no factual basis to support plaintiff's claim of
respondeat superior and it must, therefore be dismissed.

2. THE BURIEN CHURCH IS NOT LIABLE FOR CAROL GABRIELSON'S

PERSONAL INJURIES, IF ANY, WHICH WERE CAUSED BY HER EJECTION FROM THE
[\=]

®
CHURCH ON MARCH 6, 1986. g
w

Church services at the Burien church are not open to the,

®

public and, further, the services are held on private property. Théﬁ
N

Burien church is entitled to exclude from its premises any person ith

LY

W
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s0 wishes to be excluded. The Burien church is free to associate or
disassociate itself with and from any person it so desires.

The law is well settled that the prcpr}etor of a place to
which a person was invited may request one making a disturbancé to
leave and, upon non-compliance, the proprietor may use such force as

is necessary to eject the disturber. Crouch v. Ringer, 110 Wash. €12

(1920), Austin v. Metropolitan Life, 106 Wash. 371, Hure:t v. Teufel,

62 Wn.2d 761 (1963).

Once the ushers reguested that Carol Gab;iequn_leavexthe'

church services, she had no right to be present. At the moment Carol

Gabrielson refused to leave the premises when requested, the Burien

church ushers were entitled to use as much force as was reasonably
necessary to eject her from the premises.

Carol Gabrielson was not about to be removed from the
premises and the security gquards' exercise of force to effect the
ejection was, under all circumstances, reasonable. Carol Gabrielson's
claim for personal injuries arising out of her ejection from the
Burien church on March 6, 1986 must be dismissed.

3. IRA GABRIELSON'S CLAIM FOR LOSS OF CONSORTIUM MUST BE
DISMISSED.

In their ninth cause of action for loss of consortium, the
Gabrielsons alleged that Pastor McDonald "took advantage of ' [Carol
Gabrielson's] . weakness and her need for support and manipulated her
into leaving her husband plaintiff Ira Gabrielson."

This allegation is nearly identical to the plaintiff's
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claim in Lund v. Caple, 100 Wn.2d 739, 675 P.2d 226 (1984), in which

a husband asserted that the defendant pastor, during his counselling

sessions with Mrs. Lund, had seduced her, causing the breakup of the

Lunds' marriage. The Washington Supreme Court affirmed an order
granting summary judgment in favor of the pastor on the ground that
plaintiffs' cause of action was., in fact, a claim for alLenat;on of

affections, a tort which had been abclished in Wyman v. Wallace, 94

Wn.2d 99, 615 P.2d 452 (1980).

Just as in Lund v. Caple, Supra., the Gabrielsons' cause of

action for loss of consortium is, in fact, a claim for alienation of
affections. The complaint alleges that "plaintiff Carocl Gabrielson
was coerced and unduly influenced into having a sexual relationship
with defendant Jack McDonald." The claim rests upon (1) the fact of
marriage, (2) adulterous intercourse, and (3) consequent breakup of
the marriage. These are the essential eléménts of the abolished tort

of alientation of affections. Lund v. Caple, Supra.

The Gabrielsons' cause of action for loss of consortium_
should be dismissed because it is, in essence, a claim for alienation
of affections which is no longer a tort in the state of Washington.

4. UNDER THE CIRCUMSTANCES OF THIS CASE, THERE IS NO TORT

OF "CREATING AN ATMOSPHERE" BECAUSE PASTOR BARNETT'S PREACHINGS AND
i

L]
THE RELIGIOQOUS DOCTRINE OF THE BURIEN CHURCH ARE ABSOLUTELY PROTECTE%;
0

BY CONSTITUTIONAL PRIVILEGE. -

]
The free exercise clause of the United State§3
. W

Constitution's First Amendment prohibits a State from unduly]
"

w
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burdening the free exercise of religion. Thus, the United States'

Supreme Court has asserted that "in every case, the power to regulate

[celigious conduct] must be exercised as not 1in attaining a

3

permissible end, in unduly to infringe the protected freedom [of the

exercise of religion.]" Cantwell v. Connecticut, 310 U.S. 296 (1940).

More recently, in Sherbert v. Verner, 374 U.S. 398 (1963), the court

emphasized that "only the gravest abuses, endangering paramount
interests, give occasion for permiésible limitation."

There is no doubt that State tort law, whether statutory of
commen law, constitutes State action. The test, said the Supreme

Court in New York Times v. Sullivan, 376 U.S. 254 (1964), "is not the

form in which State power has been applied but, whatever the form,

whether such power has in fact been exercised." In Paul v. Watch

Tower Bible & Track Society of. New York, No. 85-4012, Slip Opinion at

8 (9th Cir., June 10, 1987), the court stated:

Clearly. the application of tort law to activities of
a church or its adherence in their furtherance of their
religious belief 1is an exercise of State power. When
imposition of liability would result in the abridgement of
the right to free exercise of religious beliefs, recovery
in tort is barred.

I It is undisputed that the Community Chapel is a church and
that Pastor Barnett's spiritual preachings were offered as a pért of,
and in furtherance of, the church's religious doctrine. Thus, bgg
virtue of the First Amendment to both the State and Federaﬁ

: i
Constitutions, the Community Chapel is presumptively immune from tor%

N
suits with regard to the activitties challenged by the Gabrielsons. m
&
N
b 4
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In Paul v. Watch Tower Bible & T-ack Society, the

appellant, a former member of the Jehovahs Witness Church, brought an

.action against the church, claiming the cammon law. torts of

defamation, invasion of privacy, fraud and outrageous conduct. After
her parents were "disfellowshipped" from the church, the plaintiff
withdrew her membership and was "shunned" by church members.

The Court of Appeals affirmed an order granting summary
judgment in favor of the defendant on the ground that the church's
"shunning activity", even if tortious, was subject to a
constitutionally derived privilege which rendered it immune from most
tort actions. In particular, the free exercise clause rendered the
church immune from suits alleging intangible, emotional harm.
"Intangible or emotional harms cannct ordinarily serve as a basis for
maintaining a tort cause of action against a church for its practices
- or against its members ... offence to someone's sensibility
resulting from religious conduct is simply not actionable in tort."
Paul, at p. 1ll.

Society’'s intergst in compensating persons for intangible
harm is not sufficient to overcome the constitutional values embodied
in the First Amendment. "Without society's tolerance of offences to
sensibility, the protection of religious differences mandated by thg

™

First Amendment would be meaningless.”" Id. %

Just as 1in the Paul decision, the Gabrielsons' c¢laim og

&)

damage is not based upon allegations of physical assault. It is base&
i

upon allegations that the Community Chapel's practice of spiritua?
W
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counselling amounted to the intentional 1infliction of emotional

distress. Gabrielson has not alleged sexual assault.

. In Christofferson v. Church of Scientoloay of Portland, 57
Or. App. 203, 644 P.2d 577, 40 A.L.R. 4th 1017—(1982), the plaiﬁfiff
vas a former member of the defendant church, who sued the church for
making allegedly fraudulent claims concerning the benefits of
membership. The plaintiff argued that, because these claims were
offered to her on the secular basis of self-improvement, the First
Amendment was not a bar to judicial inquiry into the validity of the
claims.

The court rejected this argument, stressing that the free
exercise clausé required that the religious character of each of the
allegedly fraudulent statements be evaluated in the context of the
church's religious doctrine as a whole, rather than isclation.
"Statements made by religious bodies must be viewed in the light of
the doctrines of that religion. Courts may not sift ‘through the
teachings of a religion and pick out individual statements for
scrutiny, deciding whether each standing alone 1is religious.”

Christofferson v. Church of Scientology, Id. In order to overcome the

presumption of constitutional privileges, the plaintiff had to prove

that the vocabulary of religion was merely "tacked on" to conceal a_
it

wholly secular purpose. Christofferson v. Church of Scientology, Id. g

w
The Gabrielsons' causes of action against the Burien church,
o

should be dismissed because the courts are constitutionally barredﬁ

~
i

from inguiring into the validity of the Burien church's theology. e
™\
W
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This court does not have Jjurisdiction to determine whether

the Burien church and its doctrines are true religion.

DATED this I? day of JJB;{;€;4n444Zq, 1988.
I L

.o

LEE, SMART. COOK, MARTIN &
PLTTERSON, P.S. NC.

Wj&ml

MICHAEL J. BORD {/

of Attorneys for Defendant
Community Chapel & Bible Trairing
Center of Burien
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

IRA GABRIELSON and CAROL
GABRIELSON, husband and
wife,

Plaintiffs,

JACK McDONALD and SHIRLEY

McDONALD, husband and wife;

COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF TACOMA;
COMMUNITY CHAPEL AND BIBLE
TRANING CENTER OF BURIEN,

Defendant .

NO. 86-2-02792-6

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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/é c37/24 % / % 1/)?/

” JUDGE THOMAS A7 (SWAYZ

AHFZ14

472472883

53153

i

R



VoL 3 69 PACE 1246
INSTRUCTION NO. ’

It is your duty to determine the facts in this case from
thé-evidence produced in court. It also is your duty to accept
the law from the court, regardless of what you personally believe
the law is or ought to be. You are to apply the law to the facts
and in this way decide the case. -

The order in which these instructions are given is not
important. The attorneys may properly discuss any specific
instructions they think are significant, but you should consider
the instructions as a whole. .

The evidénce you are to consider consists of the testimony
of the witnesses and the exhibits offered and received. Disrégard
any evidence which was not admitted or which was stricken by the.
court.

In determining whether any matter has been proved, you
should consider all of the evidence introduced on the question.
Each party is entitled to the benefit of the evidence whether
produced by him or another.

You are the sole judges of the believability of the
witnesses and of what weight is to be given to the testimony of
each. Take into account the opportunity and ability of the
witness to observe, the witness' memory and manner while
testifying, any interest, bias or prejudice the witness may

have, the reasonableness of the testimony in light of all the

Z2i-2883 88215
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evidence, and any other factors that bear on belieGability and
weight. |

Lawyers' remarks, statements and arguments are intended
to help you understand the evidence and apply the law. They are
not evidence, however, and you should disregard any remark,
statement or argument which is not supported by the evidence
or the law being given to you.

The lawyers have the right and the duty to make
objections. These should not influence you.

The law does not permit me to comment on the evidence,
in any way, and I have not intentionally done so. 1If it appears
to you that I have, disregard the comment.

Jurors have a duty to consult with one another and to
deliberate with a view to reaching a verdict. Each of You must
decide the case for Yourself after an impartial consideration of
the evidence with your fellow jurors. You should not hesitate
to re-examine your éiews and change your opinion if ybu are
convinced. it is wrong. You Qhould not surrender your honest
belief solely because of the opinions of other jurors, or for
the mere purpose of returning a verdict.

You are officers of the court and must act impartially
and with a sincere desire to determine the proper verdict.

Throughout your deliberations permit neither sympathy nor

pPrejudice to influence you,

2/24/2883 88216
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INSTRUCTION NO. él

e e

@ witness who has special training, education or
experience in a particular science or profession may be
allowed to express an opinion in addition to giving testi-
mony as to facts...ﬂe‘is called an expert witness. You
are not bound bf his opinion. In determining the weight
to be given such opinion, You may consider the eduéation,
tralnxng, experlence, knowledge and ability of that witness,

the reasons given for his opinion, the sources of his

1nform§tion, and the factors already given you for evalu-

Y
L]

ating the testimony of any other witness.
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INSTRUCTION NO. :: _)

Evidence is of two kinds -- direct and circumstantial.
Dlrect evidence is that given by a witness who testified
directly of his own knowledge concerning facts to be proved.

Circumstantial evidence consists of proof of fauts or ciycum-

' stances which according to cormon experience tends to indlcate

the truth of the fact sought to be Proved.

One kind of evidence is not necessarily more valuable

than the other.
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INSTRUCTION NO. Lx

You should decide the case of each defendant separately as
if it were a separate lawsuit. Unless a specific instruction
states that it applies to a specific defendant, the

instructions apply to each defendant.
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INSTRUCTION NO. <E;

All parties are equal before the law whether they be a
corporation, partnership or individual. Each is entitled to
the same fair and unprejudiced treatment as any individual

would be under like circumstances.

v 365 me 1251
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INSTRUCTION NO. é;

The plaintiffs in this case are Carol Gabrielson and Ira
Gabrielson. The plaintiffs claim that defendant Jack McDonald,
while in his capacity as pastor of the defendant Community
Chapel and Bible Training Center of Tacoma and, at the same
time as an agent of the defendant corporation, Community
Chapel and Bible Training Center of Burien was negligent as
Carol Gabrielson's pastor, or counselor, or both, in his actions
towards Carcl Gabrielson.

The plaintiffs claim that Jack McDonald's negligence was
a proximate cause of psychological and emotional injuries,
resulting in medical and psychiatric treatment and which may
require medical and psychiatric treatment in the future.

The plaintiff Carol Gabrielson claims that Jack McDonald
defamed her and that such defamation was a proximate cause of
psychological and emotional injuries, resulting in medical and
psychiatric treatment and which may require medical and psychiatric
treatment in the future.

The plaintiff Carol Gabrielson claims that she was assaulted,
battered and falsely imprisoned by agents of the defendant
Community Chapel and Bible Training Center of Burien, proximate-
ly causing physical, psychological and emotional injuries result-
ing in medial and psychiatric treatment and which may require
medical and psyéhiatric treatment in the future.

Ira Gabrielson claims that the injuries caused Carol

HHZZ1
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,Gabrielson by the defendant resulted in a loss of his wife's
companionship, services, and society during their marriage.

The plaintiffs claim that defendant Community Chapel and
Bible Training Center corporation of Burien is legally respon-
sible for the assault, battery and false imprisonment, and
fo} Jack McDonald's acts toward Carol Gabrielson and the damage
claimed to have been the result.

Defendant Jack and Shirley McDonald deny plaintiff's factual
allegations and claims of negligence. Defendants McDonald and
the Community Chapel of Tacoma also deny the nature and extent of
plaintiff's damages and allege plaintiff's claims for damages
bear no relationship to her association with the defendants.
Defendant McDonald denies he was acting as agent for the Community
Chapel of Burien.

Defendant Community Chapel of Burien denies all of plain-
tiff's élaims. Community Chapel of Burien also denies the
nature and extent of plaintiff's damages.

Defendants McDonald, The Community Chapel of Tacoma and
defendant Community Chapel of Burien raise as affirmative
defenses the following claims:

Plaintiffs' contributory negligence was a proximate cause
of damages to Carol and Ira Gabrielson.

That Carol Gabrielson assumed the risk of emotional harm
by entering into a sexual relationship with Jack McDonald.

Community Chapel of Burien also raises as an affirmative

defense the following claim with respect to the events of

FZ21/2883 B8BEZZZ
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IMarch 6, 1986:

That the Community Chapel was entitled to use and did
use as much force as was reasonably necessary to remove Carol
Gabrielson from the premises.

The plaintiffs deny these claims.

Each party has the burden of proof of each of their
claims by a preponderance of the evidence, and that damage,

if any, was a proximate cause of such conduct.
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INSTRUCTION NO. & ;

The foregoing is merely a summary of the claims of the
parties. You are not- to take the same as proof of the
matters claimed; and you are to consider only those matters
which are established by the evidence. These claims have

been outlined solely to aid you in understanding the issues.
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INSTRUCTION NO. % | w‘tgdg 9;551255

When it is said that a party has the burden of proof on any
proposition, or that any proposition must be proved by a
"preponderance” of the evidence, or the expression "if you'
find" is used, it means that you must be persuaded, considering
all the evidence in the case, that the proposition on which
that party has the burden of proof is more probably true than

not true,.
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INSTRUCTION No. Q VoLJOG pae

The term "proximate cause" means a cause which in a direct
sequence, unbroken by any new independent cause, produces the
‘injury complained of and without which such injury would not
have happened.

There may be one or more proximate causes of an injury.
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INSTRUCTION No. D

Negligence is the failure to exercise ordinary care. It is the
doing of some act which a reasonably careful person would not do
under the same or similar circumstances or the failure to do
something which a reasonably careful person would have done under

the same or similar circumstances.

BEZZ27
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INSTRUCTION NO. il VoL OIS P

Ordinary care means the care a reasonably careful person would

exercise under the same or similar circumstances.
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INSTRUCTION NO. lg

Counselor negligence or malpractice is the failure to
exercise that degree of care, skill or learning expected of a
reasonably prudent counselor at that time in the State of

Washington acting in the same or similar circumstances.



. | . VL 369 PAGE 12 61 '

INSTRUCTION NO. IES

Pastoral negligence or malpractice is the failure to
exercise that degree of care, skill or learning expected of a
reasonably prudent pastor at that time in the State of Washington

in the same or similar circumstances.
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INSTRUCTION NO. ‘55

~An assault 1s an attempt, with unprivileged force, to
inflict bodily injuries on another, accompanied with the
apparent present ability to effectuate the attempt if not
prevented, the apprehension created in the mind of the
assaulted person being more important in determining whether
there was an assault than the undisclosed intention of the

assaulter.
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INSTRUCTION NO. \ES

One commits a battery if he acts intending to cause a
harmful or offensive contact with the person of another, or
imminent apprehension of such a contact and such harmful
contact with the person of the other directly or indirectly
results.

A bodily contact is offensive if it offends a

reasonable sense of personal dignity.
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INSTRUCTION NO. _ \lp

False imprisonment is the unprivileged intentional
violation of a person's right of personal liberty or
unprivileged intentional restraint of that person.

A person is imprisoned or restrained when he is
deprived of either liberty of movement or freedom to remain
in a place of her lawful choice and such imprisonment or
restraint may be accomplished by physical force alone, or by
threat of force, or by conduct reasonably implying that

force will be used.
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INSTRUCTION NO. {1

vi 309 et 1265

Ira Gabrielson has sued Jack McDonald and the Community
Chapel and Bible Training Center claiming loss of
consortium. Loss of consortium is the separate cause of
action of one spouse for the separate injury to that spouse
suffered as a consequence of injuries inflicted upon the
other spouse, resulting in a loss of love, affection, care,

services, companionship and society during their marriage.

¢
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INSTRUCTION NO. Qg 0369 pie 1272

An agent is acting within the scope of authority if the
agent is engaged in the performance of duties which were
expressly or impiiedly assigned to the agent by the principal
or which were expressly or impliedly required by the contract
of employment. Likewise, an agent is acting within the
scope of authority if the agent is engaged in the furtﬁerance

of the principal's interests.
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INSTRUCTION NO.

The proprietor of a place to which a person was invited
may request one making a disturbance to leave and, upon non-
compliance, may use such force as is reasonably necessary to
eject the disturber.

The proprietor of a place to which a person was not
invited may request such person to leave and, upon non-~
compliance, may use such force as is reasonably necessary to

accomplish removal.
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INSTRUCTION NO. g I

Members of the security department of the Community
Chapel and Bible Training Center, and those acting at their
direction, were agents of the defendant Community Chapel and
Bible Training Center and, therefore, any act or omission of
any member of the security department, and those acting at
their direction, was the act or omission of the defendant

Community Chapel and Bible Training Center.
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INSTRUCTION NO. gg

The Washington State Constitution, Article One, Section
11, states in part:

Absolute freedom of conscience in all matters of
religious sentiment, belief and worship, shall be
guaranteed to every individual, and no one shall be
molested or disturbed in person or property on
account of religion; but the liberty of conscience
hereby secured shall not be so construed as to excuse
acts of licentiousness or justify practices inconsistent
with the peace and safety of the state.

38
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| INSTRUCTION NO. _aﬁ_ w0368 mee 1276

You are instructed that plaintiff may not recover any
damages from either Community Chapel for any emotional distress

caused to Carol Gabrielson as a result of being disfellowshiped

from the Community Chapel.
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INSTRUCTION NO. -3/

It is the duty of the court to instruct you as to the
measure of damages. By instructing you on damages, the court
does not mean to équest for which party your verdict should be
“rendered.

If your verdict is for the plaintiff Carol Gabrielson, you
must determine the amount of money required to reasonably and
fairly compensate her for the total amount of damages. If you
find for the plaintiff Carol Gabrielson, you should consider the
following elements:

1. The nature and extent of the injuries;

2. The disability 'experienced and with reasonable
probability to be experienced in the future:;

3. The pain and suffering, both mental and physical,
experienced and with reasonable probability to be experienced in
the future:

4. The reasonable value of necessary treatment and
services received and those with reasonable probability to be
required in_the future;

5. The loss of enjoyment of life.

If you find for the plaintiff Ira Gabrielson, you must
determine the amount of money required to reasonably and fairly
compensate the plaintiff Ira Gabrielson for the total amount of
damages; If you find for the plaintiff Ira Gabrielson, you

should consider the following elements:

Loss to plaintiff Ira Gabrielson of love, affection, care,
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1} K

. services, companionship, society and consortium of his wife,

w388 w1278

during their marriage.

The total amount of damages so determined 'is the figure
‘which will be reduced by the percentage of plaintiff's

contributory negligence, if any.
| Tﬁe burden of proving damages rests with the plaintiff and
it is for you to determine whether any particular element has

been proved by a preponderance of the evidence.

Your award ﬁust be based upon evidence and not upon

speculation, guess or conjecture.
Your decision should@ not be influenced by sympathy or by

' prejudice.

The law has not furnished us with any fixed standards by
which to measure pain, suffering, or disability. With reference
to these métters, you must be governed by your own Jjudgment, by

the evidence in the case, and by these instructions.

FEISZHEES H6Z241
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INSTRUCTION NO. é L

According to mortality tables, the average expectancy of
life of a female aged thirty-eight (38) years is 40.20 years.
This one factor is not controlling, but should be considered
in connection with all the other evidence bearing on the same
question, such as that pertaining to the health, habits, and

activity of the person whose life expectancy is in question.

86242
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INSTRUCTION NO. A% v 309 et 1280

If you find that before this occurrence the plaintiff
had a pre-existing bodily condition which was causing pain or
aisability, and further find that because of this occurrence
the condition or the pain or the disability was aggravated,
then if your verdict is in favor of the plaintiff, you should
consider the aggravation of the condition or the pain or
disability proximately due to such aggravation, but you should
not consider any condition or disability which may have existed
prior to the occurrence or from which plaintiff may now be
suffering which was not caused or contributed to by reason of

the occurrence.
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INSTRUCTION NO. iﬁ!

Upon retiring to the jury room for your deliberation of

308 mee1281

this case, your first duty is to select a foreman to act as

- chairman. It is his or her duty to see that discussion is

carried on in a sensible and orderly fashion, that the
issues submitted for your decision are fully and fairly
discﬁssed, and that every juror has a chance to be heard and
to participate in the deliberations upon each question
before the jury.

You will be furnished with all of the exhibits admitted
in evidence, these instructions and a special verdict form
which consists of several guestions for you to answer. It
is necessary that you answer each .of the questions unless
the questions fhemselves specifically provide otherwise...
You should answer the questions in the order in which they |
are asked as your answers to some of them will determine
whether you are to answer all, or only some, or nohe of the
others. Accordingly, it is important that you read the
questions carefully and that you follow the directions set
forth.

This being a civil case, ten of your number may agree

upon the answer to a question. Any ten jurors may agree

¢}
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upon the answer to any question. The same ten jurors must
agree upon the answers to all questions. Whether the

foreman is one of the ten or not, the foreman will sign the

verdict and announce your agreement to the bailiff who will

BEZ245
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INSTRUCTION NO. }fin

Defamation is the utterance of false statements of fact,

v 309 nee 17266

rather than opinion, about another person, knowing that the
statements are false, or in reckless disregard of the truth, or
when the exercise of reasonable care would have produced

knowledge of the falsity.
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INSTRUCTION NO. ._C

Contributory negligence is negligence or fault on the part
of a person claiming injury or damage which is a proximate cause
of the injury or damage complained of.

If you find contributory negligence, you must determine the
degree of such negligence, expressed as a percentage,
attributable to the person claiming such injury or damage. The
court will furnish you a special verdict form for this purpose.
Your answers to the questions in the special verdict form will
furnish the basis by which the court will reduce the amount of
any damages you find to have been sustained by a party who was
contributorily negligent, by the percentage of such contributory
negligence. Using 100% as the total combined negligence of the
parties which contributed to the injury or damage to the
plaintiff, you must determine what percentage of such negligence
is attributable to the plaintiff.

This instruction does not apply to plaintiff's claims for

defamation, assault, battery or false impriscnment.
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INSTRUCTION NO. ¢

A person who fully understands a risk of harm to herself and
who voluntarily submits to such risk under circumstances which
manifest her willingness to assume the risk is not entitled to

recover for harm within that risk.

This affirmative defense and instruction is not applicable

to the claim of defamation.



INSTRUCTION NO. é?;L—

Regarding the allegations against Jack McDonald, the
defendant Corporation of Community Chapel and Bible Training
Center is sued as the principal and the defendant Jack
McDonald as the agent.

If you find that the defendant Jack McDonald was the
agent'of the defendant Community Chapel and Bible Training
Center and was acting within the scope of authority, and if
you find Jack McDonald is liable, then both are liable. If
you do not find that Jack McDonald is liable, then neither
defendant is liéble.

If you find that the defendant Jack McDonald is liable
but do not find that he was acting as aneagent of the
defendant Community Chapel and Bible Training Center, or if
you find that he was acting outside the scope of his
authority as an agent of the defendant Community Chapel and
Bible Training Center then the defendant Community Chapel

and Bible Training Center is not liable.
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INSTRUCTION NO. 25 v 389 PAGE L L Jﬁ

Any act or omission of an agent within the scope of
authority is the act or omission of the principal, and both are

responsible and liable for damage, if any.
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INSTRUCTION NO. QL‘( v 309 e 17271

LN

An agent is a person employed under an express or
implied agreement to perform services for another called the
principal, and who is subject to the principal's control or
right to control the manner and means of performing the

services.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE |

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,

Plaintiffs , NO. 86-2-02792-6

McDONALD, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF TACOMA ;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF BURIEN,

)
)
)
)
)
;
JACK McDONALD and SHIRLEY )
)
)
) VERDICT FORM
)
)
)
)

Defendants.

QUESTION NO. 1: Was there negligence by the defendant, Jack
McDonald, that was a proximate cause of
injury to the plaintiff, Carol Gabrielson?

Answer: yeﬁ (Yes or No)

If you answered "yes" to question 1, answer
question 2; if your answer to question 1 was
"no," skip question 2 and answer question 3.

QUESTION NO. 2: Were the negligent acts of defendant, Jack
McDonald, committed while he was acting as

the agent of Community Chapel and Bible
Training Center of Burien?

Answer: JQ\S (Yes or No)

Answer Question 3.

QUESTION NO. 3: Did the defendant, Jack McDonald, defame the
plaintiff, cCarol Gabrielson, which was a
proximate cause of injury to her?

Answer: %) < (Yes or No)

If you answered "yes" to question 3, answer

1

—
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QUESTION NOC. 4:

QUESTION NO. 5:°

QUESTION NO. 6:

QUESTION NO. 7:

QUESTION NO. 8:

QUESTION NQ 9:

question 4; if you answered "no" to questién
3, skip to question 5.

In defaming Carol Gabrielson, was defendant,
Jack McDonald, acting as an agent for the
defendant corporation of Community Chapel and
Bible Training Center of Burien?

/
Answer: eSs (Yes or No)

Answer question 5.

Did the Community Chapel and Bible Training
Center assault, batter or falsely imprison
plaintiff, cCarol Gabrielson, proximately
causing injury to her?

Answer: XJC) (Yes or No)

If all answers are no, stop here and notify
court. Answer question 6 only if you
answered "yes" to question 1.

As a result of the injuries suffered by Carol

Gabrielson, did plaintiff, 1Ira Gabrielson,
suffer a loss of consortium?

Answer: >éi5 (Yes or No)

Answer question 7.

If your answer to questions 1, 3, or 5 was
"yes," what is the total amount of the
plaintiff, Carol Gabrielson's damages?

$ QOO; 000 0O

If your answer to question 6 was "yes, "
answer question 8.

What is the total amount of plaintiff, 1Ira
Gabrielson's, damages?

s&’o,oon .

Answer Questions 9 and 10 only if you
answered "yes" to Question 1.

Was there any contributory negligence by
Carol Gabrielson which was the proximate
cause of injury or damage to her? :

2



QUESTION NO.

QUESTION NO.

QUESTION NO.

\
Answver: /€5 (Yes or No)

Answer question 10 only if you answered "yes"

to question 9. If "no," proceed to question
11- °

Using 100% as the total combined negligence
of all the parties which contributed to the
injury or damage to the plaintiff, cCarol
Gabrielson, what pPercentage of such

contributory negligence is attributable to
her?

~ Answer: 35 %

Answer Questions 11 and 12 only if you
answered "yes" to Question 6.

Was there contributory negligence by Ira

Gabrielson which was a proximate cause of his
own damages? '

Answer: >éLS (Yes or No)

Answer question 12 only if you answered "yes"
to question 11.

Using 100% as the total combined negligence
of all the parties which contributed to the
injury or damage to the plaintiff, 1Ira
Gabrielson, what percentage of such

contributory negligence is attributable to
him? '

Answer: /S s

FOREMAN

oo

1y,
i

63

w

A2

A=

&,2

0
L
4

L)



EXHIBIT

!
e

LM
Aot



e - T T NS T P SR VOO

s
e oy,
Ry
-

S EAC TS = T o T < T - SO - SR e o JE ™ SR Y Sy Iy Uy U R IR U R
A S T e T - T T R I T R o

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,

Plaintiffs, NO. 86-2-02792-6

)

)

)

}

)

vs. ) JUDGMENT ON JURY VERDICT

)

JACK McDONALD and "JANE DOE" )

McDONALD, husband and wife; )

COMMUNITY CHAPEL AND BIBLE )

TRAINING CENTER OF TACOMA; )

COMMUNITY CHAPEL AND BIRBLE )

TRAINING CENTER, )
)
)
)

Defendants.

THIS MATTER having come on regularly for trial
commencing September 12, 1988 and concluding October 28,
1988, and it appearing to the court that a jury of twelve
(12) having been duly selected and impaneled, evidence and
testimony having been presented, the court having considered
motions and arguments during the course of trial, and the
court having duly and properly instructed the jury and the

jury having duly rendered its verdict by answering special

/777 LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE, SOUTH

TACOMA, WASHINGTON 98402

TACOMA 1835143
SEATTLE 334-47%¢

JUDGMENT - 1
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interrogatories which are attached hereto and incorporated
herein by reference as if fully set forth, and the jury
having returned its verdict into court and having found for
plaintiff Carol Gabrielson and against defendants Jack
McDonald, Shirley McDonald, the Community Chapel and Bible
Training Center of Tacoma, and the Community Chapel and
Bible Training Center of Burien on the issues of negligence
and defamation in the sum of Two Hundred Thousand Dollars
($200,000.00), and the jury having further decided that
plaintiff Carol Gabrielson was thirty-five percent (35%)
contributorily negligent, and the jury further having
returned its verdict finding for plaintiff Ira Gabrielson
and against defendant Jack McDonald, Shirley McDonald,
Community Chapel and Bible Training Center of Tacoma, and
Community Chapel and Bible Training Center of Bufien cn the
issue of loss of consortium in the sum of Twenty Thousand
Dollars ($20,000.00), having further decided that plaintiff
Ira Gabrielspn was fifteen percent. (15%) contributorily
negligent, and the court having conside;ed the records and
files herein, and that no post-trial motions have heretofore
been made in this matter, and the court being fully advised
and considering the cost bill filéd by plaintiff in the sum
of % 73?%.?/

entitled to costs in the sum of § 75{{(- ?/ . It is hereby

, the court finds that plaintiffs are

ORDERED, ADJUDGED AND DECREED that the judgment herein

/777 LA OFFICES
RUSH, HANNULA & HARKINS
JUDGHMENT - 2 715 TACOMA AVENUE SOUTH
TACOMA, WASHINGTON 98402

TACOMA 3035388
SEATTLE £38-47%0
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entered on behalf of the plaintiff Carol Gabrielson by the
jury was duly regular and proper in the sum of Two Hundred
Thousand Pollars ($200,000.00), less Seventy-Thousand
Dqllars ($ﬁ0,000.00) for plaintiff carol Gabriglson's

contributory fault, and that the same is hereby entered and

' that a net judgment of the sum of One Hundred Thirty

Thousand Dollars ($130,000.00) in favor of plaintiff Carol
Gabrielson be and the same is hereby entered, and it is
further

ORDERED, ADJUDGED AND DECREED that the judgment herein
entered on behalf of the plaintiff Ira Gabrielson by the
jury was duly regular and proper in the sum of Twenty
Thousand Dollars ($20,000.00) less Three Thousand Dollars
for plaintiff Ira Gabrielson's contributory fault, and that
the same is hereby entered and that a net judgment of the
sum of Seventeen Thousand Dollars ($17,000.00) in favor of
Plaintiff Ira Gabrielson be and the same is hereby rendered
and entered, and it is further,

ORDERED, ADJUDGED AND DECREED that costs in the amount

of $jZiﬁ?rc7/ are awarded to the plaintiffs and judgment

for the same be and hereby is rendered and entered.

JUDGMENT SUMMARY

Judgment for plaintiff Carol Gabrielson: $41372’Jda_0ﬁ

Judgment for plaintiff Ira Gabrielson: $ /CZCM70.JA

Costs: $_ 9%% 2/
/117 ' LW OFFICES

RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 2135318
SEATRLE 438470

JUDGMENT - 3
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Presented by:

Judgment Debtors: Jack McDonald, Community Chapel and Bible
Training Center of Tacoma, and Community
Chapel and Bible Training Center

Judgment Creditors: Carol Gabrielson and Ira Gabrielson

Attorneys for Judgment Creditor: Daniel L. Hannula and =

Harold T. Dodge, Jr.
Cause No.: 86-2-02792-6

DONE IN OPEN COURT this ‘QQSQ day of Mdvfeml:@\ , 1988.
THOMAS ‘A SWAYZE Jjpse. STV ginz., | it

HONORABLE THOMAS A. SWAYZE, JR.,
JUDGE

'HOMAR e SYWAYZE, L

RUSH, HANNULA & HARKINS

By:

Daniel L. Hannula, Of
Attorneys for Plaintiffs

Approved as to form:

WILLIAMS, KASTNER & GIBRBS

By:

Eileen Lawrence, Of Attorneys
for Jack McDonald, Shirley
McDonald and the Community
Chapel and Bible Training
Center of Tacoma

LEE,

By:

SMART, COOK, MARTIN & PATTERSON

Michael J. Bond, Of Attorneys o gt
for Community Chapel and Bible
Training Center of Burien

i

JUDGMENT - 4

LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 2035188
SEATTLE 1334790
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

IRA GABRIFELSON and CAROL
GABRIELSON, husband and wife,

Plaintiffs, NO. 86-2-02792-6

vS. CO3ST BILL
JACK McDONALD and "JANE DOE"
McDONALD, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF TACOMA ;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER,

Defendants.

) Tt N Nt Nt Sl k! vk Nt Mgl Nnt? Vm s et N me? antt®

STATE OF WASHINGTON )

) s8.
COUNTY OF PIERCE )

DANIEL L. HANNULA, being first duly sworn, upon oath,

deposes and says:

I am one of the attorneys representing the plaintiffs
Carol Gabrielson and Ira Gabrielson in the above-entitled
cause of action. The following is a true and accurate bill

of costs and disbursements incurred herein:

/777 LAW OFFICES
RUSH, HANNULA & HARKINS
COST BILI - 1 HA 1A

715 TACOMA AVENUE SOUTH
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Filing fee $ 70.00
Service fees:

Jack McDonald and Shirley Mcbonald 27.00

Community Chapel and Bible Training Center

of Tacoma 12.00

Community Chapel and Bible Training Center

of Burien 62.50
Jury fee 50.00
Statutory attorney fee 125.00
Medical records submitted as exhibits at trial:

Good Samaritan Mental Health records 45.00
Deposition costs:

Dr. Cutner 61.05

Dr. Wedgewood 37.95

Shirley McDonald 89.25

Jack McDonald 409.16

TOTAL COSTS $ 988.91

s/

DANIEL/L. HANNULA

SIGNED AND SWORN to before me this _o23  day of

Chorember, _, 19ss.

/117

COST BILL - 2

IC in and for
State of WNashington
My appointment expires

LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 185108
SEATTLE 3384790
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STATE OF WAsmNG. o5
COUNTY OF PIERCE W8

The undersigned, being first duly sworn, on oath,

stotes: That on thia day, aﬂiaw .

to the attorneys of record of . -ﬁ_v

a ¢ of the document to which th idavit : '

a2 n whic! 3 affidavit is DEC ¢ 2 e

FILE
Subscribed gd sworn to before me this ay of IN COUNTY CLERK'S OFFICE
M7 = 19
K Agundty/ AR DEC 1 1298 e
Notary Public in and for ghe g
State of Wushwon Pl%.n,- Y
Mv commission expires 6}_/-?0- i

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a }
Pennsylvania corporation, }
) NO. 88-2-00947-9
Plaintiff, )
) DEFENDANTS GABRIELSON'S
vs. )} MEMORANDUM IN OPPOSITION
) TO PLAINTIFF'S JURY DEMAND
IRA GABRIELSCN and CAROL ) AND MOTION FOR STAY OF
GABRIELSON, husband and wife; } EXECUTION
DONALD LEE BARNETT anhd ' )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL AND )
BIBLE TRAINING CENTER, a )
Washington corporation, JACK )
McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)
)
)

Defendants.

I. FACTS
The Gabrielsons have entered a judgment on jury verdict

in their favor in the underlying action, Gabrielson et ux.

v. Community Chapel and Bible Training Center, Jack

McDonald, Shirlev McDonald, and the Community Chapel and

Bible Training Center of Tacoma, in the amount of

//// LAW OFFICES

MEMORANDUM IN OPPOSITION - 1
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5189
SEATTLE 838-4790

dey

RUSH, HANNULA & HARKIN G
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$147,998.91. See Exhibit E to the Affidavit of Harold T.
Dodge, Jr. submitted herewith.

American Casualty, plaintiff in this declaratory
action, has filed a demand for a jury in the declaratory
action and a request to stay the Gabrielsons from executing
on their judgment in the underlying action.

Defendants Gabrielson oppose both plaintiff's jury
demand and its request for a stay of execution in the
underlying action.

II. LAW AND LEGAL ARGUMENT

A. JURY TRIAL IS INAPPROPRIATE IN THIS
DECLARATORY ACTION BECAUSE PLAINTIFF IS
COLLATERALLY ESTOPPED FROM RETRYING FACTUAL
ISSUES DECIDED BY THE JURY IN THE UNDERLYING
ACTION.

Where an insurer's interests are in harmony with its
insured's interests, collateral estoppel binds an insurer to
factual determinations made in a prior liability action
against the insured:

Collateral estoppel can bind an insurer to
factual determinations made in a prior
liability action against the insured in a
subsequent declaratory Jjudgment action to
determine coverage issues. The court in
Finney v. Farmers Insurance Company, 21
wn.App. 601, 586 P.2d 519 (1978), aff'd, 922
wn.2d 748, 600 P.2d 1272 (1979) state the
general rule that when an insurer has notice
of an action and an opportunity to
participate, it is bound by any judgment
against its insured on liability questions,
and barred by any material finding of fact
that is essential to the liability judgment
and also is decisive of coverage under an
insurance peolicy. Finney, 21 Wn.App. at 716.

/177 LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

: TACOMA 383-5388
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Application of the aforementioned principles
of collateral estoppel against a liability
insurer is justifiable, however, only when
the insurer's interests are in harmony with
the insured's interests. When the insurer
has the same interests as the insured in
disputing liability and damage issues, it is
fair to treat the insurer as a party for
collateral estoppel purposes.

Wear v. Farmers Insurance Company, 49 Wn.App. 655, 659-60.

The plaintiff's interests and the interests of its
insured were in harmony in the underlying case on the only
coverage issue left for consideration in this declaratory
action--agency.

This court has previously decided in a summary judgment
motion brought by the plaintiff that plaintiff's bodily
injury coverage includes coverage for the emotional and
psychological damages resulting from any unauthorized
invasion of Carol Gabrielson's person.

Also, this court has previously decided, in a summary
judgment motion brought by the Gabrielsons, that acts of
professional negligence by plaintiff's insured or its agents
are covered under the policy of insurance in question in
this declaratory action.

The court did not rule on whether or not Jack McDonald
was an agent of the Community Chapel an Bible Training
Center.

In the underlying action, the issue whether plaintiff's

//// LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE B38-4750
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insured was liable for damages to Carcl Gabrielson depended
entirely upon whether Jack McDonald was found to be the
Community Chapel's agent. Plaintiff's interests and those
of its insured were in complete harmony on the issue of
agency: If Jack McDonald had been found not to be the
Community Chapel's agent, then the Community Chapel would
have borne no liability and the plaintiffs would have no
coverage. There could be no liability and no coverage
unless agency was shown to exist.

At Exhibit A to the Affidavit of Harold T. Dodge, Jr.
submitted in conjunction with this Memorandum, is the Trial
Brief of the plaintiffs in the underlying action
demonstrating plaintiffs' agency theory. At Exhibit B to
the Affidavit of Harold T. Dodge, Jr. submitted in
conjunction with this Memorandum is the Trial Brief of
Community Chapel and Bible Training Center submitted in the
underlying action showing its position that Jack McDonald
was not an agent of the Community Chapel and Bible Training
Center. At Exhibit C to the Affidavit of Harold T. Dodge,
Jr. submitted in conjunction with this Memorandum are the
court's instructions to the jury in the underlying action,
which includé instructions on agency. At Exhibit D to the
Affidavit of Harold T. Dodge, Jr. submitted in conjunction
with this Memorandum is the special verdict form submitted

to the jury in the underlying action, along with the answers

/777 LAW OFFICES
RUSH, HANNUILA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE 838-4790
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as provided by the jury.

As may be gathered from a review of the exhibits to the
Affidavit of Harold T. Dodge, Jr., the issue whether Jack
McDonald was Community Chapel and Bible Training Center's
agent was squarely at issue and hotly contested at trail.
The precise issue was submitted to the jury and the jury
answered unequivocally, that Jack McDonald was Community
Chapel and Bible Training Center's agent. Because the
precise issue of agency was determined by the jury in the
underlying action, plaintiff in this declaratory action is
collaterally estopped from relitigating the question of
agency in this declaratory action.

Because no questions of fact remain to be determined in
this declaratory matter, the plaintiff is not entitled to a
jury trial on any issue.

At the very least, if the plaintiff is to have a jury
trial, he should demonstrate to the court and to the other
parties to this action what, if any, issues of fact it
believes exist to be tried in the declaratory action.

B. THE COURT SHOULD NOT GRANT A STAY OF

EXECUTION.

The defendants Gabrielson have entered a judgment on the
jury's verdict in their favor in the underlying action. The
Community Chapel and Bible Training Center, a defendant found to

be liable in the underlying action, has assets in excess of $12

/ / / / LAW OFFICES

RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE 838-4790
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Million Dollars. Community Chapel and Bible Training Center's
insurer, the plaintiff in this declaratory action, proposes that
the court stay the Gabrielson's execution on their judgment in
the underlying action. ©No stay is appropriate in this case.

The defendants Gabrielson believe that Community Chapel and
Bible Training Center has assets in excess of $12 Million
Dollars. It is immaterial to the Gabrielsons who pays their
judgment. Whether the insurance company pays or whether it
forces its client to pay is a matter for dispute between the
plaintiff insurance company and its insured, Community Chapel
and Bible Training Center.

The Gabrielsons have won their judgment in the underlying
action in a jury trial. They have a judgment against Community
Chapel and Bible Training Center. Community Chapel and Bible
Training Center has assets to satisfy the judgment. The
Gabrielsons are entitled to pursue Community Chapel and Bible
Training Center to pay the judgment. If the Community Chapel
and Bible Training Center's insurer will not pay the judgment
then the Gabrielsons should be free to execute against the
Community Chapel and Bible Training Center's assets. What the
process of execution means to the insurance company and its
client, Community Chapel and Bible Training Center, in terms of
extra expense and unexpected personal exposure on Community
Chapel and Bible Training Center's part, is a matter that the

plaintiff and its client can address between themselves, but it

/177 LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE §38-4780
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is not the Gabrielsons'

concern and the extra delay and

harassment inherent in a stay of execution should not be

visited upon the Gabrielsons merely because the insurance

company wants to argue about who should pay the judgment.

If the court is inclined to grant a stay of execution,

then

the Gabrielsons request that the court order that plaintiff post

a cash bond for the amount of the Gabrielsons'

judgment in the

underlying action ($147,998.91) plus interest at 12% per annum

for a period of twelve months ($17,759.86) in accordance with

RCW 7.24.190.

IIT.

CONCLUSION

The insurance company's request for jury trial should be

denied because it has not demonstrated any issue of fact for

which a jury trial is available in accordance with RCW 7.24.

The insurance company's request for a stay of execution in

the underlyving action should be denied, but if granted, the

insurance company should be ordered to post a cash bond in the

amount of $165,758.77 in accordance with RCW 7.24.190 to secure

the Gabrielsons' judgment in the underlying action during the

pendency of this declaratory acticen.

DATED this Sﬂday of Novemﬁ@h 1988.
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RUSH, HANNULA & HARKINS

Attorneys for De
Gabrielson
LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE B33-4790
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TED RUIY. COUNTY CLERN

DEPUTY

BY,

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
MEMORANDUM IN SUPPORT

OF MOTION TO STAY
EXECUTION

V.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT, husband and
wife; COMMUNITY CHAPEL AND

BIBLE TRAINING CENTER, a
Washington Corporation, JACK
McDONALD and "JANE DOE" McDONALD,
husband and wife,

Defendants.

Tt St Tt Nt ot Sl et Vsl gt it Nt St St St Nt et Vot et ot

American Casualty has requested that this court grant an
order staying execution on the judgment obtained by Gabrielson
on the underlying action pending resolution of the declaratory
action. American Casualty presumes that the church will join
in this motion although it has been unsuccessful in its

attempts to contact the church’s counsel to discuss this point.

MEMORANDUM IN SUPPQRT OF MOTION TO STAY %é:}
EXECUTION -1 LANE POWELL MOUSS & MILLER
0250BAW 3800 RAINIER BANK TOWER

1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647
{206} 223.7000
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The court has an inherent eguitable power to stay execution
on a judgment "when the demands of justice to all parties can

be reasonably satisfied" only by such a stay. Paglia v.

Breskovich, 11 Wn.App. 142 522 P.2d 511 (1974). The reason it

would be unjust to permit execution on Gabrielson’s Jjudgment at
this time is that it would place American CAsualty and the
church in an untenable position. If American Casualty obtains
a supersedeas bond in order to permit the church to pursue an
appeal, and that appeal is unsuccessful, then American may be
placed in a position of conceding coverage if it is forced to
collateralize that bond with its own guarantee. American would
in effect be denied the right to a trial on the coverage issue
in the event of an appeal. American does have a right at some
point to have its declaratory action heard before undertaking

defense obligations. Tank v. State Farm, 105 Wn.2d 381, 391,

715 P.2d 1123 (1986).

Accordingly, American requests that the court issue an
order staying execution on Gabrielson’s judgment until such
time as related coverage questions are resolved.

DATED this />7 day of December, 1988.

LANE POWELL MOSS & MILLER

By \/—%an« A%/I /M

Bruce Winchell
Attorneys for Plaintiff

MEMORANDUM IN SUPPORT OF MOTION TO STAY
EXECUTION - 2
0250BAW LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 58101-2647
{206) 223.7000
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IN THE SUPERIOR C'1 T OF THE STATE OF WASHINGTON

IN AND FOR THE, COUNTY' OF PIERCE
ORIGINAL

No: 88B-2-00947-9

AMERICAN CASUALTY COMPANY
of READING, PENNSYLVANIA,

Plaintiff,
Vs
IRA GABRIELSON, et ux, et al,

Defendants.

e e N S e S e et St e s et

. :
BE IT REMEMBERED that on the 15th day of

Excerpt of Proceedings

April, 1988, the following proceedings were held before

the Honorable J. KELLY ARNOLD, Judge of the Superior

Court of the State of Washington, in and for the County

of Pierce, sitting in Department 9.

The Plaintiff wés represented by their
attorney, BRUCE WINCHELL;

The Defendants were represented by their

attorneys, DANIEL HANNULA, TIMOTHY DONALDSON;

WHEREUPON, the following proceedings were had,

to wit:

CATHERINE M. VERNON & ASSOCIATES

COURT REPORTERS
318-19TH AVENUE S.E.
PUYALLUP, WASHINGTON 98371
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PROCEEDINGS
(April 15, 1988)

THE COURT: Thank you, counsel. I'm familiar
with the Easy Loader case and, Mr. Winchell, I disagree
with yvour position that that stands for the proposition
to support your motion in this case. It is a case
where there was no physical contact, and I believe
that language that I just cited presupposes from the
other language in the case that that's inferentially
part of that language.

With regard to the guestion of whether or not the
Court should grant-- whether we call it a partial
summary judgment or 12(b} motion-- the Court is going
to deny it. I'm denying it on the basis that I don't
believe the cases cited by the plaintiff insurance
company support the proposition that consequential
damages arising out of the kind of conduct alleged
are not covered. And secondly but certainly not
primarily, and my decision doesn't turn on this, and
I perhaps don't even need to say this because I suppose
my ruling would be the same either way, but if I had
any doubt about my position that I have already
expressed, which I don't, I would be concerned about
the fact that the motion comes on a Monday before trial

in the underlying case. I think that flies in the face

il
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of the orderly processing of litigation and the rights
of all parties to have their cases disposed of.

It may well be, and I certainly don't take issue,
Mr. Winchell, with the fact there was a long dry spell.
I don't know about that. But I will accept that in
terms of discovery, but the issues that you have asked
the Court to consider are those that were set forth
in the pleadings. ' The pleadings have been available
from the outset. The Court, although there perhaps
have been some amendments along the way, the Court
on that basis will deny the motion.

I'm sure you are going to ask, because I haven't
specifically addressed the issue of Mr. Gabrielson's
claim and how that fits into all of this. I frankly
think that's a closer question, but I'm not satisfied
that the Buchannon case and the Easy Loader case, when
read in conjunction with one another, really address
this situation. I think the facts were different. I
think the context in which the issue arose, given the
nature of the coverage, was different. On that basis

the Court will deny both prongs of the motion.

MR. WINCHELL: Your Honor, just a clarification

on your ruling. I take it the denial of the motion
at this stage is without prejudice for us to go conduct

cur discovery and come back, at least as to sexual

4

-
i
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activity claim, and

to then address the question of

whether those sexXual activities, absent some other

discernable injury,

policy?

THE COURT:

appropriate for the

about what happened

constitutes a bodily injury to the

Well, certainly it's not
Court to make factual determinations

in ruling on a motion such as this.

If we do that, the Court literally would have to try

the underlying case

we are here,

in this case, and that's not why

The ruling would be without prejudice to have

the Court recover your position as discovery progresses.

MR. WINCHELL: Thank you, your Honor.

THE COURT:

Thank you all, counsel.

(Motion concluded)
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FILED
IN COUNTY CLERK'S OFFICE
AN, 6 1888 em.
£
G
UCog DRGSR
BY. ' DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, NO. 88-2-00947-9

V. MOTION TO STRIKE
NOVEMBER 22, 1988
IRA GABRIELSON and CAROL AFFIDAVIT OF BRUCE WINCHELL
GABRIELSON, husband and wife;
DONALD LEE BARNETT, husband
and wife; COMMUNITY CHAPEL
AND BIBLE TRAINING CENTER, a
Washington corporation, JACK
McDONALD and “JANE DOE"
McDONALD, husband and wife,

Defendants.

B i L L W R e S )

COMES NOW the Defendant, Community Chapel and Bible Training
Center ("Community Chapel"), and moves the court for an Order
striking the November 22, 1988 Affidavit of Bruce Winchell. That
Affidavit is submitted in support of a Motion for summary
Judgment, and does not comply with Civil Rule 56(e).

This motion is based upon the November 22, 1988 Affidavit of

Bruce Winchell, CR 56(e), and the Memorandum submitted herewith.

MOTICN TO STRIKE NOVEMBER 22, 1988
AFFIDAVIT OF BRUCE WINCHELL - 1

Law OFeicEs OF

JOHN S. GLASSMAN

625 COMMERCE STREET
TACOMA, WASHINGTON 98402
(206} 572-2746
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Ak
DATED this ¢;‘ day of December, 1988.

LAW OFFICES OF JOHN,S. GLASSMAN

By: C pre
ohn S. Glassman, T
Attforney for Defendant,
Coimmunity Chapel and Bible
aining Center

MOTION TO STRIKE NOVEMBER 22, 1988
AFFIDAVIT OF BRUCE WINCHELL - 2

aw Oprices OF
JouN S. GLLASSMAN

625 COMMERCE STREET
TACOMA, WASHINGTON 98402

{2006) 572-2746
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AMERIOAN CASUALTY COMPANY OF
EADING PENNSYLVANIA,

DEPARTMENT # 9

Pennsylvania corporatiTn,

Plaintiff. 88}-2-00947-9

VS,

IRA GABRIELSON and CAROL BRIEL
husband and wife; DONALD LEE BARNETT,
COMMUNITY CHAPEL AND BIBLE TRAINING
CENTER, et al., ’

NOTE OF ISSUE AND STATEMENT OF
ARBITRABILITY

Defendant.

NATURE OF CAUSE _ Motion to Strike November 23, 1988 Affidavit of Bruce

Winchell
JURY TRIAL: YES/NO [ ] IF YES, s JURORS [ ] 12 J?Q:?S [ 1]
ESTIMATED TIME TO TRY CAUSE -~ /ﬂ'
DATE REQUESTED FOR DOCKET MOTION/ASSIGNMENT Y Deéhb& mgs mﬁ
PLAINTIFF'S ATTORNEY:  NAME Bruce Winchell nen o o8B en

) LR UCG 54
ADDRESS 3800 Rainier Bank Tower

Seattle, WA 98101

TELEPHONE 2237380

DEFENDANT'S ATTORNEY: NAME Timothy J. Donaldson
ADDRESS 3410 Columbia Center, 701 Fifth Ave.

Seattle, WA 98104

TELEPHONE 8675555

(NOTE: If additional attorneys involved, please(oj%everj@/
NAME OF PARTY BRINGING MOTION: o7 s
ohn S. Glassman, Atty for Community Chapel
ARBITRATION

[ 1 This case is subject to arbitration because th e relief sought is a money judgment and involves no claim in excess of
twenty-five thousand dollars exclusive of attorney fees, interests and costs.

[ X] This case is not subject to mandatory arbitration because:
[ 1 Plaintiff’s claim exceeds twenty-five thousand dollars.
[ ] Plaintiff seeks relief other than a money judgment.
[ 1 Defendant’s counter or cross claim exceeds twenty-five thousand dollars,
[]

Defendant’s counter or cross claim seeks relief other than a money judgment,

[ ] The undersigned contends that its claim exceeds twenty-five thousand dollars but hereby waives any claim in excess of
twenty-five thousand dollars for purposes of arbitration.

ABOVE INFORMATION MUST BE COMPLETED w

TO BE COMPLETED BY CLERK o

Assigned To:

Date: By: X
Z-271a (Rev, 9-1-88)




List Additional Attorneys

Name: Harold T. Dodge

Address: 715 Tacoma Avenue S.
Tacoma, WA 98402
Phone:

383-5388

Attorney For: Defendant, Gabrielson

Name: gJohn g, Glassman
Address: p, 0. Box 1703

Tacoma, WA 98401
Phone: 572-274¢

-Attorncy For:  pefendant, Community Chapel

Name;
Address:
Phone:

Attorney For:

Name:
Address:
Phone:

Attorney For:

Name:
Address:
Phone:

Attorney For:

Name;
Address:
Phone:

Attorney For:
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AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, NO. 88-2-00947-9
MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE NOVEMBER
22, 19288 AFFIDAVIT OF
BRUCE WINCHELL

V.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT, husband
and wife; COMMUNITY CHAPEL
AND BIBLE TRAINING CENTER, a
Washington corporation, JACK
McDONALD and "JANE DOE"Y
McCDONALD, husband and wife,

Defendants.

T N Vst Nt Vg Ny Nags? st Nt Vgl St Nt Nt Vs Vs Wl Vgt Nt Vs

I. FACTS RELEVANT TO MOTION

Attached hereto is a copy of the Affidavit of Bruce Winchell
as served upon Defendant, Community Chapel. Although Mr.
Winchell did not serve any of the attachments with the Affidavit
itself, he subsequently provided materials referred to therein.
His failure to comply with CR 56(e) (requiring attachment of
copies is not a basis for this motion to strike). However, it is
indicative of the plaintiff's attitude in this case.

Nowhere does the Affidavit state that it 1is made upon
personal knowledge, as required under Washington law, and it
MEMORANDUM IN SUPPORT OF MOTION
TO STRIKE NOVEMBER 22, 1988
AFFIDAVIT OF BRUCE WINCHELL - 1 JOHN S. GIASSMAN

625 COMMERCE STREET

TACOMA, WASHINGTON 98402
AN (206) 572-2746
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contains inadmissible hearsay throughout. The substance of the
Affidavit does not provide any facts within which the court can
verify the assertions made therein. For example, paragraph 4
states as follows:

4. The jury ruled in favor of defendants on

Gabrielson's assault, battery and false imprisonment

claim which arose out of a March 6 incident in which

Gabrielson was ejected from the Burien Chapel. That

claim was the basis for a bodily injury claim asserted

in Gabrielson's complaint. The court will note that

the jury was not instructed that in order to make an

award of damages for emotional distress, it must find

some physical manifestation of that distress.

Nowhere in the remainder of the Affidavit is any evidence or
fact which verifies the assertions made by Mr. Winchell. The
text of the jury instructions themselves negate the statements
contained in Mr. Winchell's Affidavit. Specifically, plaintiff
claimed the negligent causation of injuries, and the jury awarded
money to the plaintiff based upon negligently inflicted damages.

Paragraph 4 contains argument and hearsay, not fact, as well
as Mr. Winchell's supposition as to what the jury did or did not
do.

Similarly, paragraph 5 fails for the same reasons. There is
no objective way to verify the subjective, legal reasoning stated
by Mr. Winchell within that paragraph, nor are there any facts
set forth within which to assess or verify the claims made
therein.

At best, if the Affidavit is allowed to stand, at all,
it should be for the proposition that it attaches documents,

MEMORANDUM IN SUPPORT OF MOTION
TO STRIKE NOVEMBER 22, 1988

AFFIDAVIT OF BRUCE WINCHELL - 2 JOHN S. GLASSMAN
625 COMMERCE STRERT

TACOMA. WASHINGTON OR-402
(206) 572-2746
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although the documents attached are not sworn to or certified as
required by CR 56(e). Further, Mr. Winchell is not competent to
attest to the correctness of the attached documents. He was not
a party to the underlying lawsuit, nor was he counsel of record
in the underlying lawsuit. However, to the extent one of
Gabrielson's attorneys, Harold Dodge, attached true and correct
copies of certain of these documents in his Affidavit 1in
Opposition to Plaintiff's Jury Demand and Request for Stay of
Execution, dated December 1, 1988, the failure of counsel to
comply with the rule is somewhat mitigated.

II. LAW AND ARGUMENT

The basic guidelines and principles underlining Civil Rule
56{e) are set forth in Meadows v. Grant's Auto Brokers, 71 Wn.2d
874, 431 P.2d 216 (1967) as follows: i

Is it once apparent from the rule that affidavits
submitted in a summary judgment proceeding must (1) be
made on personal knowledge (2) set forth admissible
evidentiary facts (3) affirmatively show that the
affiant is competent to testify as to his or her
averments, and (4) have appended or served therewith
sworn or certified copies of all papers or parts
thereof referred to the body of the affidavit. The
rule further authorizes the court to permit
supplementation of or opposition to affidavits by way
of depositions or further affidavits.

One of the reasons for the requirments of the rule is
that an affidavit - not being subject to cross-
examination - is a poor substitute for a live witness-
whose tone or inflection of voice, movement of head,
hand or eye, and general conduct or demeanor are
discernable and sometimes determinative - coupled with
the proposition that the summary judgment procedure was
not designed to deprive a litigant of a trial on
disputed issues of fact. Thus it is that affidavits
submitted should comply with the requirements of the

MEMORANDUM IN SUPPORT OF MOTION
TO STRIKE NOVEMBER 22, 1988

AFFIDAVIT OF BRUCE WINCHELL - 3 JOHN S. GLASEMAN
625 COMMERCE STREET

TACOMA, WASHINGTON 98402
(206) H7T2-2746
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rule and conform, as nearly as possible, to what the
affiant would be permitted to testify to in court.
Although the rule, in this respect, makes no
distinction between affidavits of the moving and non-
moving party, it is almost the universal practice-
because of the drastic potentials of the motion - to
scrutinize with care and particularity the affidavits
of the moving party while indulging in some leniency
with respect to the affidavits presented by the
opposing party. (Citations omitted). In this line of
respect, it should be added, however, that the leniency
spoken of does not permit of overtraining upon the
indulgence of the court, for it is still necessary for
the non-moving to satisfy the court that there exists a
genuine issue of material fact, particularly in the
face of a strong showing to the contrary. (Citation
omitted).

Suffice it to say, the Affidavit of Bruce Winchell does not
comply with Washington law and should be stricken.
Respectfully submitted this 5th day of December, 1988.
LAW OFFICES OF JOHN S. GLASSMAN

Ao

S. Glassman,

MEMORANDUM IN SUPPORT OF MOTION
TO STRIKE NOVEMBER 22, 1988

AFFIDAVIT OF BRUCE WINCHELL - 4 JOHN S. GLASSMAN
625 COMMERCE STREET

TACOMA, WASHINGTON 08402
{2043) 5T2-2746
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff,
V.

IRA2 GABRIELSON and CAROL
GABRIELSON, husband and wife;

DONALD LEE BARNETT, husband and

wife; COMMUNITY CHAPEL AND-

BIBLE TRAINING CENTER, a
Washington Corporation, JACK
McDONALD and "JANE DCE" McDONALD,
husband and wife,

Defendants.

STATE OF WASHINGTON )
55.

—r ——

COUNTY OF KING

S NO. 88-2-00947-9

AFFIDAVIT OF BRUCE

WINCHELL

BRUCE WINCHELL, being first duly sworn on ocath, depcses and

says:

1. I am one of the attorneys for plaintiff American

Casualty Company.
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2. As the court will recall, American originally moved
for partial summary judgment on the guestion of whether damages
for emotional distress were compensible under the bodily injury
provision in American’s policy. The court denied that motion
without prejudice and did not grant Barnett’s cross-motion on
that same issue. For the court’s convenience, American has
assembled and enclosed all of the‘plgadings which were
submitted to the court in connectibgﬁﬁifh that motion.

3. Trial has now taken place’in the underlying action.
The jury awarded plaintiffs in the underlying action $147,000.
A copy of the jury instructions and.completed verdict form are
attached to this affidavit as Exhibits A and B.

4. The jury ruled in favor ofgdefendants on Gabrielson’s
assault, battery and false imprisonment claim which arose out
of a March 6 incident in which Gabrielson was ejected from the
Burien Chapel. That claim was the basis for a bodily injury
claim asserted in Gabrielscn’s complzint. The court will note
that the jury was not instructed that in order to make an award
of damages for emotional distress, it must find some physical
manifestation of that distress.

5. on the basis of the jury’s rejection of Gabrielson’s
assault, battery and false imprisonment claim, and resultant
rejection of any claim for physical injury, American renews its

motion for partial summary judgment and reguests an order
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declaring that to the extent that Gabrielson’s award represents
compensation for emotional distress, that award is not covered
under American’s general liability policy.

DATED this 22..{ day of November 1988.

LANE POWELL MOSS & ILLER

Bg\// Zzguyf 12
Bruce Winchell

Attorneys for Plaintiff

SUBSCRIBED AND SWORN to before me: _Jlow. 22, 16%% .

Quptte Q. T hompsen

NOTARY PUBLIC in and for the' State
of ‘Washington, residing at _Uanwedd.

My appointment expires: a/, [ab .
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SUPERIOR COURT OF WASHINGTON FOR PIERCE CO%??

IN

Al
AMERICAN CASUALTY COMPANY OF DEC 6 ﬁ%@ P
READING PENNSYLVANIA, a ”?? NTY Wioring
Pennsylvania corporation, o ﬁW¥QWMYmE§“

Plaintiff, NO. 88-2-00947-9\_
MEMORANDUM IN OPPOSITION

TO RENEW MOTION FOR SUMMARY
JUDGMENT

V.

TJRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT, husband
and wife; COMMUNITY CHAPEL
AND BIBLE TRAINING CENTER, a
Washington corporation, JACK
McDONALD and "JANE DOE"
McDONALD, husband and wife,

Defendants.
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Attached hereto and incorporated herein by reference is a
true and correct copy of "Defendant Community Chapel and Bible
Training Center's Memorandum in Opposition to Motion for Partial
Summary Judgment," which was filed in April, 1988, in response to
the same motion brought by American Casualty April 15, 1988.

Rather than restate the cases and analysis previously

provided to the court, for purposes of American Casualty's

‘-renewed motion, this brief well states the position of the Chapel

in opposition to the motion. Further, Community Chapel is moving

MEMORANDUM IN OPPOSITION TO RENEW
MOTION FOR SUMMARY JUDGMENT - 1

Law OQrrices O

JOHN S. GLASSMAN

625 COMMIERCE STREET
TACOMA, WASHINGTON 98402
(206} 572-2746
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to strike the affidavit upon which the motion is based, the
November 22, 1988 Affidavit of Bruce Winchell, and those
pleadings are adopted herein by reference. The motion to strike
Mr. Winchell's Affidavit will be heard December 16, 1988, at the
same time the Motion for Partial Summary Judgment will be heard.
Respectfully submitted this ,léé_ day of December, 1988.
LAW OFFICES OF JOHN S. GLASSMAN

Jehn |S. Glassman,
ttoyney for Defendant,
Compunity Chapel and Bible
ining Center

MEMORANDUM IN OPPOSITION TO RENEW
MOTION FOR SUMMARY JUDGMENT - 2
Law Orrices QF
JOHN S. GLASSMAN
625 COMMERCE STREET

TACOMA, WASHINGTON 98402
(206} 572-2746
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EVANS, CRAVEN & LACKIE, p.s, :
DEC ,0,2 1988

IN THE SUPERIOR COURT OF WASHINGTON Iqolﬁyg Féﬁ%gh%;hl

@)

PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

NO. 88-2-00947-9

DEFENDANT COMMUNITY CHAPEL
AND BIBLE TRAINING CENTER’S
MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY
JUDGMENT

Plaintiff,
V.

)
)
)
)
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA )
BARNETT, husband and wife:; )
COMMUNITY CHAPEIL AND BIBLE )
TRAINING CENTER, a Washington )
corporation, )
)

)

)

Defendants.

1. REQUESTED RELIEF
American Casualty Company (American) has requested that this

court grant a partial summary judgment declaring that it is not
liable for damages under any cause of action brought against
Community Chapel for any mental or emotional wupset or lost
earnings for which plaintiffs recover a judgment. American also
seeks a declaration of non-coverage as to a cause of action for

loss of consortium.

Community Chapel and Bible Training Center (Community J[

o

Chapel) requests that American’s motion for partial summary ﬁ

judgment be denied because certain claims for emotional distress

Y

are covered as "bodily injury," as that term is used in American’s

LEACH, BROWN & ANDERSEN 3

DEFENDANT COMMUNITY CHAPEL o TIORNEYE ATIAW
AND BIBLE TRAINING CENTER’S e e
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policy, and because American has not proven the absence of genuine
factual issues.
II. FACTS t

In Pierce County Cause No. 86-2-02792-6, Ira Gabrielson and
Carol Gabrielson, as plaintiffs therein, alleged that Jack
McDonald, tﬁe pastor of the Community Chapel and Bible Training
Center of Tacoma, manipulated Carol Gabrielson into leaving her
husband and coerced and unduly influenced her into having a sexual
relationship with himself; that the defendant Donald Barnett knew
or should have known that McDonald was involved in tﬁe seduction
of female members of the Tacoma congregation; that on March 6,
1986, Carol Gabrielson was physically assaulted, was handcuffed
and forced into a vehicle at the Community Chapel and Bible
Training Center of Burien; that she sustained physical injuries as
a result of such assault; and that McDonald and Barnett made
disparaging statements regarding the Gabrielsons to members of the
congregation.

Based upon these allegations, the plaintiffs brought nine
causes of action, which, respectively, include the following
allegations:

FIRST CAUSE OF ACTION: "The conduct of each of the above

named defendants was outrageous and caused the plaintiffs to

I

suffer severe emotional distress". o
W

DEFENDANT COMMUNITY CHAPEL w0
AND BIBLE TRAINING CENTER'’S in
MEMORANDUM IN OPPOSITION TO o
MOTION FOR PARTIAL SUMMARY JUDGMENT - 2 ﬁ
i
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SECOND CAUSE OF ACTION: McDonald "manipulat(ed) CcCarol
GCabrielson into a sexual relationship."

THIRD CAUSE OF ACTION: nMcDonald negligently!violated his
duty of care as a counselor by having sexual contact with
plaintiff, Carol Gabrielson......McDonald was negligent in
counseling plaintiff carol Gabrielson and so created an
unreasonable risk of physical and mental harm which caused the
plaintiff Carol Gabrielson’s injuries.”

FOURTH CAUSE OF ACTION: McDonald and Barnett
v"intentionally, recklessly or negligently failed to exercise that
degree of care, skill, diligence and knowledge commonly possessed
and exercised by a reasonable, careful, and prudent pastor in this
jurisdiction.™

FIFTH THROUGH SEVENTH CAUSES OF ACTION: wThe acts of the
defendants on March 6, 1986, which resulted in injuries to
plaintiff Carol Gabrielson, were negligent and/or constitute the
torts of assault, battery, and false imprisonment."

EIGHTH CAUSE OF ACTION: "The acts of defendants in making
disparaging statements damaging the reputation of the plaintiff
constitute the tort of defamation.®

NINTH CAUSE OF ACTION: "As a further and proximate result
of the acts of the defendants, plaintiff Ira Gabrielson has
suffered a loss of consortium." :

DEFENDANT COMMUNITY CHAPEL

AND BIBLE TRAINING CENTER’S Q
MEMORANDUM IN OPPOSITION TO ]
MOTION FOR PARTIAL SUMMARY JUDGMENT - 3 f
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Community Chapel is the insured under a comprehensive

general liability insurance policy it has with American. Relevant

portions of this policy language are now quoted: '

The company will pay on behalf of the insured all sums
which the insured shall become legally obligated to
pay as damages because of

a. Bodily injury; or
‘b. Property damage.

To which this insurance .applies, caused by an
Occurrence, and the company shall have the right and
duty to defend any suit against the insured seeking
damages on account of such bodily injury or property
damage, even if any of the allegations of the suit are
groundless, false or fraudulent, and may make such
investigation and settlement of any claim or suit, as
it deems expedient...." (Page 1 of 1)

The definition section of the policy states, in part,

follows:

"Bodily Injury means bodily injury, sickness or
disease sustained by any person which occurs during
the policy perioed, including death at any time

. resulting therefrom or Incidental Medical Malpractice
Injury."

“"Occurrence means an accident, including continuous or
repeated exposure to conditions, which result in
Bodily Injury or Property Damage neither expected nor
intended from the standpoint of the Insured."

This includes any intentional act by or at the
direction of the insured which results in bodily
injury, if such injury arises solely from the use of
reasonable force for the purpose of protecting persons
or property." (Page 10 of 11)

DEFENDANT COMMUNITY CHAPEL
AND BIBLE TRAINING CENTER'’S
MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY JUDGMENT - 4
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Community Chapel had "Personal Injury and Advertising injury
Liability Coverage" which provided the following:

The company will pay on behalf of the Insured all sums
which the Insured shall become legally obligated to
pay as damages because of Personal Injury or
Advertising 1Injury to which this insurance
applies,...." (page 4 of 8)

"Personal Injury means injury arising out of one or
more of the following offenses committed during the
policy period:

(a) false arrest, detention, imprisonment or malicious
prosecution;

(b) wrongful entry or eviction or other invasion of
the right of private occupancy;

(c) a publication or utterance
(1) of liable or slander or other defamatory
or disparaging material...." (page 5 of 8).
ITY. LEGAYT, AUTHORITY

A. Gabrielson’s allegations are sufficient to bring her claim_ for
emotional distress within the definition of "bodily injury.”

Beyond the allegations in the Gabrielson Complaint, there is
no description of the kind of physical and emotional injuries
suffered, nor are there supporting affidavits as to any attendant
symptoms either of the Gabrielsons have had as a result of such
injuries. American, as the moviné party, has the burden of
proving that there is no genuine issue of material fact. Preston

‘ W)
v. Duncan, 55 Wn.2d -678, 3439 P.2d 605 (1960). In other wordﬁﬁ

=]
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American must prove that there is no genuine issue of fact and
that the matter can be resolved as an issue of law.

American only argues that a claim for emotional distress, in
the abstract, is not covered as a "bodily injury" under its policy
language. As is argued below, certain claims for emotional
distress fall within the scope and meaning of the term "bodily
injury," and, because no genuine issue of fact has been'proven by
American, the issue of American’s liability cannot be decided as a
mafter of law.

The Washington cases relied wupon by American are

distinguishable. E-Z JLoader v. Travelers Indem. Co., 106 Wn.2d
901,.726 P.2d 439 (1986), involved a sex and age disc;imination
case in which the injured parties suffered no physical contact of
any kind but were laid off from their employment. The injured
parties recovered an award against their employer for 1loss of
prospective earnings, humiliation, mental anguish and emotional
distress. on the appeal of the employer’s suit for
indemnification, the court stated that the coverage for "podily
injury"” contemplated actual bodily injury, sickness or disease
resulting in physical impairment. By contrast, Gabrielson’s
allegations can be understocd to mean that McDonald’s sexﬁal

contacts with her were actual bodily injuries which, in tu\gn,
in

resulted in her emotional distress and physical injuries. I
to
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West Am. Ins. v. Buchanan, 11 Wn.App. 823, 525 P.2d 831 (1974),
the parents of a boy hurt in an automobile accident -sought
recovery for their own mental anguish and grief under an uninsured
motorist endorsement. They argued that they had a separate
"bodily injury" under the terms of the policy. The court held
that the parents could not recover for their own consequential
injuries as a result of the bodily injury sustained by another
person. At page 827, they stated the following:
Grief, mental anguish and suffering are arguably more
similar to the "pain and suffering" element of direct
damages for a "bodily injury™ than to such
consequential damages as medical expenses and loss of
wages. But we are persuaded that grief and mental
anguish are also consequential damages rather than
direct damages because their recovery is necessarily
dependant upon the injury to another person - ‘the
child. (Emphasis added.)
Carol Gabrielson’s recovery is not dependant upon injury to
another person because she was the injured party. V
A recent line of cases support the proposition that a claim
for emotional distress, which results from some physical contact,
is encompassed under the "bodily injury" coverage of an insurance

policy. Perhaps the case closest to the present factual setting

is NPS_Corporation v. Insurance Company of North America, 213

N.J.Supp. 547, 517 A.2d 1211 (1986), which involved a claim for

sexual harassment. An executive secretary alleged that a plaQF

in
manager had committed repeated acts of sexual harassment qy

w
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offensively touching her "rear end" and "breast." And as a result
of such actions, she claimed that she suffered "serious emotional
distress and disruption of her personal life." The trial judge
granted the insurance company’s summary judgment motion and
dismissed the complaint, concluding the term "bodily injury,"” as
used in the policy, contemplated physical harm or damage to the
human body and did not include mental anguish or emotional
distress. On appeal, the court reversed the dismissal and held
that "the term ‘bodily injury’ included the emotional and
psychological sequelae allegedly resulting from the unauthorized
invasion of the complainant’s person." Id. at 1212. The court
stated as follows:

(O)ur "courts have come to recognize that mental and

emotional distress is just as ‘real’ as physical pain,

and its valuation is no more difficult." Berman V.

Allan, 80 N.J. 421, 4433, 404 A.24 8 (1979).

Consequently, damages for such distress have been

ruled allowable in an increasing number of contexts.

(Citations admitted)

Within that framework, we disagree with INA’s
argument that bodily injury necessarily entails some
physical or corporeal harm caused by the application
of external violence. We are unable to separate a
person’s nerves and tensions from his body. Clearly,
emotional trauma can be as disabling to the body as a
visible physical wound. Moreover, it is common

knowledge that emotional distress can and often does
have a direct effect on other bodily functions.

NPS Corporation v. Insurance Co. of No. America, 517 A.2d at

w0

&

1213-14. gg
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The NPS court went on to hold that the term "bodily injury"
encompassed claims for emotional distress caused by nonconsensual
touching. !

A case that apparently creates even greater coverage than

NPS is lLoewenthal v. Security Ins., Co., 50 Md.App. 112, 436 A.2d

493 (1981), wherein a claim was made that negligent excavation
caused jnter alia, a breach of contract, loss of rent, and pain,
suffering, and mental anguish, The defendant’s insurance
company’s motion for summary judgment, requesting there was no
duty to defend, was granted. The appellate court reversed:
"Bodily injury," defined in the policy .as "bedily injury, sickness
or disease sustained by any persons.... encompasses the claim of
pain, suffering, and mental anguish. JId. at 499.

In Levy v. Duclaux, 324 So.2d 1 (La.App. 1976), a customer
accused of shoplifting brought a claim for false imprisonment. It
was undisputed that the customer had been grabbed and held by one
of the store employees, in front of other shoppers. The insurance
company, however, refused to defend against her claim of emotional
éistress because it argued that such claim was not a bodily
injury. In holding that the policy’s term "bodily injury"
included plaintiff’s alleged injuries, the court noted that the
plaintiff was "personally exposed to some minimal physical abuse

T
as well as the external force of being accused a shoplifter gn

8

DEFENDANT COMMUNITY CHAPEL i
AND BIBLE TRAINING CENTER’S
MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY JUDGMENT - 9
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front of many witnesses." Levy v. Duclaux, 324 So.2d at 9.

The Levy court also stated, at page 10, that

(W)e are unable to separate a person’s nerves and

tensions from his body. It is common knowledge that

worry and anxiety can and often do have a direct

effect on other bodily functions.

The court also commented that the plaintiff’s humiliation
brought on various physical manifestations.

Holcomb v. Kincaid, 406 So.2d 646 (La.App. 1981), involved a

claim by a punitive wife against her husband for alleged fraud in
marrying her when had not divorced his former wife. The husband’s
insurance company was dismissed on summary judgment, and the
appellate court was asked to determine whether the wife’s
allegations of humiliation, embarrassment, and mental anguish were
covered under the definition of "bodily injury". The policy
defined bodily injury as meaning "bodily injury, sickness or
disease." The court noted that the circumstances before it were
controlled by the Levy case, "in which mental anguish and
humiliation were found to be within the definition of bodily
injury."

Although the Holcomb court does not state a major source of
the alleged mental anguish, there can be no doubt that it was the
fact that the "husband" had lived with the plaintiff, as his wifé,

for 12 years. The wife in Holcomb also alleged various physicgﬁ
n

W
o
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effects of her humiliation and mental anguish.

The allegations of Carol Gabrielson can be fairly stated as
follows: as a result of being coerced and unduly influenced by
McDonald, she had sexual intercourse with McDonald numerocus times,
which acts of sexual contact have created great emotional and
physical injuries for her. If this court rules that emotional
distress, caused by some physical contact, and accompanied by some
physical symptoms, is within the coverage provided by the term
"bodily injury," as defined by the American policy, this court
cannot grant American’s motion.

It is also arguable that because of the various
interpretations by the courts of thé term "bodily injury," the
term is inherently ambiguous.. Ambiguities in insurance policies
are construed in a manner most favorable to the insured. Neer v.

Fireman’s Fund, 36 Wn.App. 834, 677 P.2d 796 (1984). Although the

NPS policy did not expressly define "bodily injury,” the court
stated that it "preéented substantial ambiguities which must be

construed against the insurer." NPS Corporation v. Insurance Co.

of North America; 517 A.2d at 1213. In Employers Co. Ins. Co. V.

Foust, 29 Cal. App. 3d 382, 105 Cal.Rptr. 505 (1972), the mother
of a young boy who drowned in a neighbor’s pool sued for "severe

fright, shock, emotional distress and resulting physicq}
b

- - - . » L) L m
injuries." The insurance policy stated it would be liable ng

i0
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damages because of "Bodily injury, sickness or disease, included
death resulting therefrom, hereinafter called ‘bodily injury,’
sustained by any person." The court found this defiinition to be
ambiguous in light of a claim for emotional distress and resulting

physical injury. And, in Levy v. Declaux, supra, the court

specifically held that the definition of "bodily injury" meaning
"bodily injury, sickness or disease sustained by any person" was
ambiguous. Id. at 10.

Further, neither American’s general exclusion section (Page
1 and 2 of 8) nor the section defining "bodily injury," exclude
emotional distress or mental anguish. . An inclusionary clause in
an insurance contract should be 1liberally construed to provide

coverage whenever possible. Riley v. Viking Ins. Co.. 46 Wn.App.

828, 733 P.2d 556 (1987). And exclusionary clauses are construed

against the insurer. Eurick v. Pemco Ins. Co., 108 Wn.2d 338, 738
P.2d 251 (1987).

It is also well established that the term "personal injury"
is more encompassing than is the term "bodily injury." Community
Chapel’s policy provides coverage for injury arising out of, inter
alia, false arrest, imprisonment or defamation. (Page 5 of 8) .
Gabrielson clearly alleged that her claims for false imprisonment
arose directly out of the March 6th alleged assault on her persqg;
however, it is unclear from the complaint whether or not ége

&
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aileged defamatory statements were also made that same time.
Based upon the arguments and cases referred to above, with respect
to "bodily injury," American should not be allowed to escape
liability for claims of emotional distress which arose out of the
alleged false imprisonment and defamation.

B. It is a breach of faith by American to bring this partial

summary -judgment.
Tank v. State Fram, 105 Wn.2d 381, 715 P.2d 1133 (198s6),

- stands for the proposition that when an insurance company is

defending under a reservation of rights, it has an enhanced
fiduciary duty to the insured. Here, American is defending
Community Chapel in the underlying case under a reservation of
rights. American’s first obligation, then, is to "thoroughly

investigate the cause of the insured’s accident and the nature and

severity of the plaintiff’s injuries." See Tank v. State Farm,
supra at 388. There is absolutely no evidence, however, that

American has made sﬁch investigation into the nature and severity
of the Gabrielson’s injuries; certainly it has the opportunity to
do so in this Declaratory Judgment action. It is found evidence
that brought the claim for emotional distress into the policy’s
definition of "bodily injury,” it would quite obviously have no
right to bring this partial summary judgment action. o

o

. . . . . . . L
If American prevails in this motion, one possible result is
w
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that Community Chapel would.ﬁore likely reach a result in the
underlying case, which result would not be to their best financial
advantage. )

Without some more investigation by American, their motion
for partial summary judgment is an act of bad faith on its part.

CONCLUSION

American has brought this summary Jjudgment motion based
solely on the allegations contained the Gabrielson Complaint and
on its policy language. A Complaint, however, is not required to
spell out every element of a cause of action; it only has to put
the defendant on notice of the claim being asserted. Thus, if
there is any way in which additional facts or circumstances could
bring Gabrielson’s claims for emotional distress within the ambit
of a "bodily injury," it is premature for the court to grant
American’s motion as it has failed to prove the absence of a
genuine issue of fact. Furthermore, it is an act of bad faith for
it to bring this motion at this time without further investigation
of the Gabrielson injuries.

DATED this 7th day of April, 198s8.

LEACH, BROWN & ANDERSEN

By DAVID V. ANDERSEN
Attorney for Defendant

Community Chapel and Bible J

Training Center i

®
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA,
a Pennsylvania corporation,

Plaintiff,
vSs.

)
)
)
)
)
)
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; )
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD )
and "JANE DOE" McDONALD, )
husband and wife, )

)

)

)

Defendants.

i)y
i A 06 1033

NO. 88-2-00947-9
MOTION TO STRIKE

NOVEMBER 22, 1988,
AFFIDAVIT OF BRUCE WINCHELL

COME NOW the defendants, Ira Gabrielson and Carol

Gabrielson and join in the motion of defendant Community

Chapel and Bible Training Center moving the Court for an

order striking the November 22,

Winchell.

1988, Affidavit of Bruce

DATED this 6th day of December, 1988.

Qf Attorneys for Defendants
Gabrielson

/77

LAW OFFICES

RUSH, HANNULA & HARKINS

MOTION TO STRIKE NOVEMBER 22, 1988, 715 TACOMA AVENUE SOUTH

AFFIDAVIT OF BRUCE WINCHELL - 1

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE 833-4730
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IN THE SUPERIOR:COURT QF THE STATE OF WASHINGTON
IN AND fOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA,
a Pennsylvania corporation,

AFFIDAVIT OF HARCLD T.
DODGE, JR. IN OPPOSITION
IRA GABRIELSON and CAROL TO PLAINTIFF'S RENEWED
GABRIELSON, husband and wife; ) MOTION FOR SUMMARY JUDGMENT
DONALD LEE BARNETT and BARBARA)
BARNETT, husbkand and wife; )
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD )
and "JANE DOE" McDONALD, )
husband and wife, )
)
)
)

)

)

)

Plaintiff, ) NO. 88-2-00947-9

)

vs. )
)

)

Defendants.

STATE OF WASHINGTON )
County of Pierce ; 55

HAROLD T. DODGE, JR., being first duly sworn upon oath,
deposes and says:

I am an attorney licensed to practice law in the State of

Washington and I am one of the attorneys of record for the

defendants Gabrielson in the above-entitled action. I

/ / / LAW OFFICES

RUSH, HANNULA & HARKINS
AFFIDAVIT OF HAROLD T. DODGE IN 715 TACOMA AVENUE SOUTH
QOPPOSITION TO PLAINTIFF'S RENEWED TACOMA, WASHINGTON 98402

MOTION FCR SUMMARY JUDGMENT - 1 TACOMA 3835388

SEATTLE 8384790
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make the following affidavit from my own personal knowledge of
the records and proceedings to date in the above-entitled action
and I am competent to testify thereto for the purposes of this
motion.

Once before, plaintiff has brought a partial motion for
summary judgment in an attempt to have the Court rule that its
policy of insurance insuring the defendant Community Chapel and
Bible Training Center does not cover emotional injuries that may
be parasitic to violation of an individual's bedily integrity.
These defendants have ordered a transcript of the Court's oral
ruling on that previous motion and as soon as these defendants
receive that transcript, it will be incorporated into this
affidavit by reference as if fully set forth.

These defendants believe that it is clear from the Court's
previous oral ruling that the emotional damages that the
Gabrielsons' suffered as a result of tortious interference with
Carol Gabrielson's bodily integrity are items of damages that are
covered by plaintiff's policy of insurance insuring the defendant

Community Chapel and Bible Training Center.

7 L]

HXROLD T. DODGE, JR. Y

SUBSCRIBED AND SWORN TO befpre me this 6th day of
December, 1988, /

NOTARY BUBLIC tn and Tl
State of Washington.

My Commission Expires: [(2 Qé £7

/// LAW OFFICES

RUSH, HANNULA & HARKINS
AFFIDAVIT OF HARCLD T. DODGE IN 715 TACOMA AVENUE SOUTH
OPPOSITION TO PLAINTIFF'S RENEWED TACOMA, WASHINGTON 98402
MOTION FOR SUMMARY JUDGMENT - 2 TACOMA 383.5988

SEATTLE §38-4750
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 1 ranuia

CUPYRECE

IN AND FOR THE,  COUNTY OF PIERCE

ORIGINAL

No: 88-2-00947-9

AMERICAN CASUALTY COMPANY
of READING, PENNSYLVANIA,

Plaintif¥f,

Vs

IRA GABRIELSON, et ux, et al, Excerpt of Proceedings

ORALvnﬁﬂﬁﬁE%$%bJa%2wncs

Defendants.

M.

w DEC 6
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BE IT REMEMBERED that on the 15th day of

April, 1988, the following proceedings were held before
the Honorable J. KELLY ARNOLD, Judge of the Superior
Court of the State of Washington, in and for the County
of Pierce, sitting in Department 9.

The Plaintiff wés represented by their
attorney, BRUCE WINCHELL;

The Defendants were represented by their
‘attorneys, DANIEL HANNULA, TIMOTHY DONALDSON;.

WHEREUPON, the following proceedings were had,

to wit:

CATHERINE M. VERNON & ASSOCIATES

COURT REPORTERS
318-19TH AVENUE S.E.
PUYALLUP, WASHINGTON 98371

ED
8

L RKINS
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PROCEEDINGS
(April 15, 1988)

THE COURT: Thank you, counsel. I'm familiar.
with the Easy Loader case and, Mr. Winchell, I disagree
with your position that that stands for the proposition
to support your motion in this case. It is a case
where there was no physical contact, and I believe
that language that I just cited presupposes from the
other language in the case that that's inferentially
part of that language.

With regard to the gquestion of whether or not the
Court should grant-- whether we call it a partial
summary judgment or-lZ(b) motion-- the Court is going
to deny it. I'm denying it on the basis that I don't
believe the cases cited by the plaintiff insurance
company support the proposition that consequential
damages arising out of the kind of conduct alleged
are not covered. And secondly but certainly not
primarily, and my decision doesn't turn on this, and
I perhaps don't even need to say this because I suppose
my ruling would be the same either way, but if I had
any doubt about my position that I have already
expressed, which I don't, I would be concerned about

the fact that the motion comes on a Monday before trial

in the underlying case. I think that flies in the face
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of the orderly processing of litigation and the rights
of all parties to ﬁave their cases disposed of.

It may well be, and I certainly don't take issue,
Mr. Winchell, with the fact there was a long dry spell.
I don't know about that. But I will accept that in
terms of discovery, but the issues that you have asked
the Court to consider are those that were set forth
in the pleadings. The pleadings have been available
from the outset. The Court, although there perhaps
have been some amendments along the way, the Court
on that basis will deny the motion.

I'm sure you are going to ask, because I haven't
specifically addressed the issue of Mr. Gabrielson's
claim and how that fits into all of this. I frankly
think that's a closer question, but I'm not satisfied
that the Buchannon case and the Easy Loader case, when
read in conjunction with one another, really address
this situation. I think the facts were different. I
think the context in which the issue arose, given the
nature of the coverage, was different. On that basis

the Court will deny both prongs of the motioﬁ.

MR. WINCHELL: Your Honor, just a clarification

on your ruling. I take it the denial of the motion
at this stage is without prejudice for us to go conduct

our discovery and come back, at least as to sexual

472572683 883198
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activity claim, and

to then address the question of

whether those sexual activities, absent some other

discernable injury,

policy?

THE COURT:

appropriate for the

about what happened

constitutes a bodily injury to the

Well, certainly it's not
Court to make factual determinations

in ruling on a motion such as this.

If we do that, the Court literally would have to try

the underlying case

we are here.

in this case, and that's not why

The ruling would be without prejudice to have

the Court recover your position as discovery progresses.

MR. WINCHELL: Thank you, your Honor.

THE COQURT:

Thank you all, counsel.

(Motion concluded)

STATE OF WASHINGTCN, Couniv of Pisrce
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IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF

READING PENNSYLVANIA,

a Pennsylvania corporation,
Plaintiff, NO. 88-2-00947-9

MEMORANDUM IN OPPOSITION TO

RENEWED MOTION FOR SUMMARY
JUDGMENT

vs.

)
)
)
)
)
)
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; )
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD )
and "JANE DOE" McDONALD, )
husband and wife, )

)

}

)

Defendants.

ATTACHED HERETO and incorporated herein by reference is
a true and correct copy of "Defendants Gabrielson's
Memorandum in Opposition to Plaintiff's Motion for Summary
Judgment" which was filed in April, 1988, in response to the
initial motion brought by the plaintiff, American Casualty,
on April 15, 1988. The supporting Affidavit of Harold T.

Dodge, Jr. has not been reproduced, however, it is on file

/// LAW OFFICES

7 RUSH, HANNULA & HARKINS
MEMORANDUM IN. OPPOSITION TO RENEWED 715 TACOMA AVENUE SOUTH
MOTION FOR SUMMARY JUDGMENT - 1 TACOMA, WASHINGTON 98402

TACOMA 333-5338
SEATTLE 8334730
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with the Court and is incorporated herein by reference as if
fully set forth.

Rather than restate the cases and analysis previously
provided to the Court, the Gabrielsons' brief in opposition
to the initial motion for summary judgment states the
position of the Gabrielsons in opposition to plaintiff's
motion.

Respectfully submitted this 6th day of December 1988.

RUSH, HANNULA & HARKINS

BY:M/D'ODGE J?)/Zﬂﬁ
: ' dénts

Of Attorneys for D

Gabrielsons
/77 LAW OFFICES
RUSH, HANNULA & HARKINS
MEMORANDUM IN OPPOSITION TO RENEWED 715 TACOMA AVENUE SOUTH

MOTION FOR SUMMARY JUDGMENT - 2 TACOMA, WASHENGTON 98402

TACOMA 383-5389
SEATTLE 8384730
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY QF
READING PENNSYLVANIA, a
Pennsylvania corporation,
NO. 88-2-00947-9
Plaintiff,
: DEFENDANTS GABRIELSONS'
MEMORANDUM IN OPPOSITION

TO PLAINTIFF'S MOTION FOR

)
)
)
)
)
)
vVSs. )
)
IRA GABRIELSON and CARQL ) SUMMARY JUDGMENT
)
)
)
)
)
)
)
)
)

GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL AND
BIBLE TRAINING CENTER, a

Washington corporation,

Defendants.

I. BACKGROUND AND POSTURE

Carol and Ira Gabrielson, defendants in this
declaratory action, are plaintiffs in a Separate lawsuit
pending in Pierce County under case number 86-2-02792-6
seeking damages against American Casualty's insureds, Jack
and "Jane Doe" McDonald, Donald Lee and Barbara Barnett,

"John Does" No. 1-4 and "Jane Does" No. 1-4, Community

/777 LAW OFFICES
RUSH, HANNULA & HARKINS

115 TACOMA AVENLE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 1435188
SEATTLE 8334780

MEMORANDUM IN OPPOSITION
TO MOTION FOR SUMMARY JUDGMENT - 1
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Chapel and Bible Training Center of Tacoma, and Community
Chapel and Bible Training Center.

American Casualty, insurer of the Community Chapel and
Bible Training Center, filed a Complaint for Declaratory
Judgment on about February 1, 1938. On about March 25,
1988, American Casualty filed an Amended Complaint for
Declaratory Judgment. In conjunction with the filings of
the Complaint and Amended Complaint, American Casualty noted
this Summary Judgment Motion to be heard on April 15, 1988.
Only 21 days have lapsed between the date of the Amended
Complaint and the hearing of this Summary Judgment. The
defendants Gabrielson have not had an opportunity to engage
in discovery.

In this declaratory action, plaintiff seeks to resolve
the coverage issues "through a series of motions for partial
summary Jjudgment.”" Plaintiffs Memorandum, page 4, lines 11
through 12. This initial Summary Judgment Motion asks: (1)
the court to declafe that the plaintiff is not liable for
damages under any cause of action for any mental or
emﬁtional upset or lost.earnings for which the Gabrielsons
might recover a judgment against plaintiff's insured, the
Community Chapel and Bible Training Center, and (2) for a
declaration of non-coverage for Ira Gabrielson's claims for
loss of consortium. Plaintiff's Memorandum, page 7, line 25
through page 8, line 4.

/777 . LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 3335388
SEATTLE 8384790

MEMORANDUM IN OPPOSITION
TO MOTION FOR SUMMARY JUDGMENT ~ 2
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Carol and Ira Gabrielson have filed a Motion in Pierce
County case number 86-2-02792-6 seéking to amend their
complaint to conform to evidence. The amendment would add a
false imprisonment cause of action against Jack McDonald,
the Community Chapel and Bible Training Center, and the
Community Chapel and Bible Training Center of Tacoma. The
outcome of that Motion to Amend the Complaint is important
to the posture of this Motion because, if granted, American
Casualty's pclicy of insurance, by its terms, pfovides
coverage not only for "bodily injury," but also for

"personal injury" under section VB, the Personal Injury and

Advertising Injury Liability Coverage, provided under

"Optional Liability Extensions" as more fully discussed
below.

To a great extent, the method proposed by American
Casualty to resolve the coverage issues in this declaratory
actioﬁ is impractical and is fraught with perils. Most
importantly, the issue of whether Jack McDonald is an
employee, executive officer, or director within the
Community Chapel and Bible Training Center must be resolved.
Such a determination will involve a very in-depth
examination of the corporate structure of the Community

Chapel and Bible Training Center and the relationship of

.Satellite churches te the main corporation in accordance

with the corporate by-laws and the éxtensive control of the

/717 LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE 5334730

MEMORANDUM IN OPPOSITION
TO MOTION FOR SUMMARY JUDGMENT - 3
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corporation over satellites and satellite pastors as

outlined in those by-laws.

II. APPLICABLE POLICY SECTIONS

There are two separate and distinct types of injury for
which American Casualty's comprehensive general liability
insurance policy provides:

1. Bodily injury in case of an occurrence: and

2. Personal injury in case of false arrest, false
imprisonment, false detention, and non-malicious defamation.

Under coverage A-~Bodily Injury Liability, Section I on
page 1 of 8 of the policy, the policy provides:

The company will pay on behalf of the insured
all sums which the insured shall become

legally obligated to pay as damages because
of

A. Bodily injury

to which this insurance applies, caused by an
occurrence.

Under Section II of the policy, under the heading

"Persons Insured" the policy provides:

C. If the named insured is designated in
the declarations as other than an individual,
partnership or joint venture, the organi-
zation so designated and any executive
officer, director, or stockholder thereof

while acting within the scope of his duties
as such,

(f) Other than executive officers,
any employee of the named insured while
acting within the scope of their duties

as such.
LAW QFFICES
/777 RUSH, HANNULA & HARKINS
MEMORANDUM IN OPPOSITION 71 TACOMAARNLE SouTH
TO MOTION FOR SUMMARY JUDGMENT - 4 TACOMA, WASHINGTON $6402

TACOMA 383-530
SEATTLE 3384730
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An gccurrence 1s defined on page 10 of 11:

Occurrence means an accident, including
continuous or repeated exposure to
conditions, which results in bodily injury or
property damage neither expected nor intended
from the standpoint of the insured.

This includes any intentional act by or at
the direction of the insured which results in
bodily injury, if such injury arises solely
from the use of reasonable force for the
purpose of protecting persons or property.

By the terms of the policy, there is no definition for
"bodily injury" as that term is used under Section I of the
policy describing coverage for bodily injury. A definition
of bodily injury is given on page 9 of 11 stated by the
policy to apply to part 2 of the policy which deals with

persons insured:

Bodily injury means bodily injury, sickness
or disease sustained by any person which
occurs during the policy period, including
death at any time resulting therefrom or
incidental medical malpractice injury.

Section V of the policy is entitled "Optional Liability
Extensions." Under that section, subparagraph B is entitled
"Personal Injury and Advertising Injury Liability Coverage."
The declaration page of the policy indicates that the
Community Chapel and Bible Training Center elected to pay
for coverage under Section V B, Personal Injury. The
personal injury portion of the policy under Liability
ExXtensions -provides the following coverage:

(1) The company will pay on behalf of the

/777 LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH
TACOMA, WASHINGTON 98402

MEMORANDUM IN OPPOSITION
TO MOTION FOR SUMMARY JUDGMENT - 5

TACOMA 343-5344
SEATTLE 3384790
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insured all sums which the insured shall
become legally obligated to pay as damages
because of personal injury . . . to which
this insurance applies, sustained by any
person or organization and arising out of the
conduct of the named insured's business
within the policy territory.

On page 5 of 8 of the policy, under the "Additional
Definitions" section, the policy defines the personal
injuries for which it will indemnify the insured:

Personal injury means injury arising out of
one or more of the following offenses
committed during the policy periocd

{a) false arrest, detention,
imprisconment, or malicious prosecution;

(c¢) a publication or utterance

(1) of a libel slander or
other defamatory or disparaging
material.

The personal injury protection provided
in the policy for defamatory material is
limited in that it does not include "libel or
slander" or the publication or utterance of
defamatory or disparaging material concerning
any person or organization . . . made by or
at the direction of the insured with know-
ledge of the falsity thereof.

From the language guoted above, it is seen that the
policy provides "bodily injury" protection for "occurrences"
and expands the coverage to include "personal injury"
arising from false arrest, detention, imprisonment,
malicious prosecution and as a result of nenmalicious
defamation.

One other area germaine to this argument is the

/777 LW DFFICES

RUSH, HANNULA & HARKINS

13 TACOMA AVENUE SOUTH

TACOMA. WASHINGTON 98402

TACOMA 183-5388
SEATTLE 2184730

MEMORANDUM IN QPPOSITION
TO MOTION FOR SUMMARY JUDGMENT - 6
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coverage provided by the policy for negligent professional

services rendered on behalf of the corporation. The policy

does not exclude professional services rendered on behalf of

certain divisions of the corporation. American Casualty

asserts in its memorandum that professional services are

excluded from the coverage offered by the policy. The

policy language does not support this claim. The exclusion

to which American Casualty refers states as follows:

It is agreed that with reference to any
operation described below or designated in
the pollcy as subject to this endorsement,

the insurance does not apply to bedily 1njurv
Qr property damage due to:

1. The rendering or failure to render

* * *

(b) Any service or treatment
conducive to health or of a
professional nature.

The operations to which this exclusion applies are

described on the exclusion as "schools -- colleges,

universities or college preparatory."

LAW AND LEGAL ARGUMENT

1. JACK McDONALD IS AN EMPLOYEE, EXECUTIVE
OFFICER, DIRECTOR, OR AGENT QOF THE DEFENDANT
CORPORATION COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER.

Before the court can decide whether or not certain acts

asserted against the plaintiff's insureds are covered by the

policy, it will be necessary to determine whether Jack

i

LAW OFFICES
RUSH, HANNULA & HARKINS

MEMORANDUM IN OPPOSITION

TO MOTION FOR SUMMARY JUDGMENT - 7

715 TACOMA AVENUE SOUTH

TACOMA. WASHENGTON 98402

TACOMA 333-5188
SEATTLE 3144790
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McDonald is an agent, executive officer, director, or
employee of the insured. Submitted as an exhibit to the
Affidavit of Harold T. Dodge, Jr. in opposition to the
summary judgment in Pierce County Cause Number 86-2-02792-§
are excerpts of the By-Laws of the Community Chapel and Bible
Training Center which detail the control that the

corporation exerts over its satellites. The following are
some salient features of the By-Laws demonstrating the

degree of control exercised by the main corporation over

satellites:

All satellite churches are a part of the
Community Chapel and Bible Training Center
corporation, Division 1, Section II, Articles
2, 3E; Division 6, Section I, Article 1;

All satellite churches are governed by the
main corporation's Board of Directors,
Division 1, Section II, Article 2:

Pastors of satellite churches are subject to
"admonishment, discipline, and ultimate
removal" by the corporate Board of Directors,
Division 1, Section II, Article 6;

A satellite pastor can only be appointed by
the main corporation, Division 6, Section II,
Article 1 a 1;

All satellite pastors are listed with the
main corporation as "current officers and
major appointees of the corporation,"
Division 1, Section X, Article 3;

Satellite churches are but mere
"extension(s])" of the main corporation,
Division 6, Section I, Article 2.

Included as an exhibit to the Affidavit of Harold T.
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Dodge, Jr. 1n opposition to this Motion for Summary Judgment,
is a communication from Jack Hicks, then a member of the
Board of Directors of the plaintiff's insured, to the other
members of the Board of Directors, which further emphasizes
the degree to which the corporation is responsible for the
acts of satellite churches and satellite pastors.

As 1s evident from the By-Laws and from the communication
to the Board of Directors by Jack Hicks, great questions of
fact exist as to whether or not Jack McDonald is an executive
officer, director, or employee of the plaintiff's insured.

2. THE COVERAGE EXTENDS TO INJURIES SUFFERED BY

CAROL AND IRA GABRIELSON AS THE RESULT OF
JACK McDONALD'S NEGLIGENT COUNSELING.

As detailed above, the insurance peolicy provides
coverage for harms proximately resulting from negligent
professional services rendered on behalf of divisions of the
corporation other than its schools. The policy deces not
exclude coverage for malpractice actions against any insured
individual involving negligent professional services performed
by personnel of the corporation except as they might.be
rendered in conjunction with the Bible College Division and
the Church School Division of the Corporation. Community
Chapel and Bible Training College, the named insured,
consists of five divisions: The Church of Community Chapel
and Bible Training Center; Community Chapel and Bible
Training College; Community Chapel Christian School; Community
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Chapel Publications; and Satellite Churches. See 1978
By-Laws, Exhibit A to Affidavit of Harold T. Dodge, Jr. Of
the professicnal services capable of being rendered by the
corporation, only those rendered by the Bible College and
the Christian School are excluded. See Exclusion, Exhibit B
to Affidavit of Bruce Winchell in support of this motion.
Any bodily injury proximately resulting from the negligent
professional services rendered in conjunction with the
furtherance of the goals, objectives, and business of the
church, publication, and satellite divisions of the
corporation would be a covered injury under the policy.

3. COVERAGE EXTENDS TO ALL OF THE INJURIES

CLAIMED BY CAROL AND IRA GABRIELSON UNDER THE
PERSONAL INJURY AND ADVERTISING INJURY
LIABILITY COVERAGE PROVIDED BY THE POLICY
UNDER SECTION V OF THE POLICY "OPTIONAL
LTIABILITY EXTENSIONS".

The plaintiffs have filed a motion in Pierce County Cause
Number 86-2-02792-6 seeking to amend their Complaint to
include a cause of action against Jack McDonald and, through
his agency, against the Corporation, for the tort of false
imprisonment as a result of Jack McDonald's negligently
counseling Carol Gabrielson, depriving her of her free will,
exercising ultimate control over her, depriving her of her
ébility to make her own decisions, and depriving her of her
ability to resist his suggestion and direction, and ultimately
/777
/177
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coercing her into sexual acts which she had no power or will
to resist.

Under the personal injury coverage of the extended
liability section of the policy, plaintiff has contracted to
pay on the behalf of the insured all sums which the insured
becomes legally obligated to pay as damages because of per-
sonal injury. Perscnal injury is defined as injury arising
out of false imprisonmént. The personal injury protection
provided by the extended liability section of the policy is
not limited in any wayv to "bodily injury," it provides cover-
age for "personal injury."

This section of the policy would provide coverage for all
of the physical suffering as well as related mental suffering
experienced by Carol Gabrielson as a proximate result of the
tortious acts of Jack McDonald and the Community Chapel and
Bible Training Center proximately resulting from acts con-
stituting false imprisonment.

Ira Gabrielson's claim for loss of consortium is also a
"personal injufy“ and coverage is available to him for his
damages under the extended liability section of the policy.

See Bruner v. Little, 97 Wash. 319, 166 P. 1166 (1917).

4. COVERAGE UNDER THE PLAINTIFF'S POLICY EXTENDS
TO PROVIDE COVERAGE FOR CAROIL AND IRA
GABRIELSON'S SECOND, THIRD, AND FOURTH CAUSES
OF ACTION IN PIERCE COUNTY CAUSE NUMBER
86-2-02792-6.

The Second, Third and Fourth Causes of Action against
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the plaintiffs' insureds in Pierce County Cause Number
86-2-02792-6 involve professional malpractice, either as
counselor malpractice or pastoral malpractice. As argued
earlier, plaintiff's insurance policy does not exclude
coverage for negligent professional services rendered on
behalf of the plaintiff's insured in conjunction with the
church or satellite divisions of the corporation.

Under the bodily injury portion of plaintiff's
insurance policy, plaintiff's insureds are covered for
negligent professional services if, as a proximate result
thereof, Carol Gabrielson incurred "bodily injury." The
ultimate result of plaintiff's insureds' negligence was that
Jack McDonald coerced Carol Gabrielson into a sexual
relationship.

The sexual relationship and the sexual acts making up
that relationship are an occurrence within the definitions
of plaintiff's insurance policy. The plaintiff's insurance
policy defines an "occurrence" as an "accident." With
reference to the exclusion for which the plaintiff argues,
the Washington courts have adopted the fellowing test which
must be applied before it can be determined as a matter of
law that a sexual act is or is not an occurrence:

(1) The insured must intend both the act
and the injury;

(2) The intent may be actual or may be
inferred by the nature of the act and the
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accompanying reasonable foreseeability of
harm;

(3) Once intent to cause injury is found,
it is immaterial that the actual injury
caused is of a different character or
magnitude than that intended.

Western Natlonal Assurance Company v. Hecker, 43 Wn.App.

8le, 825, 719 P.2d 954 (1986).

No discovery has been conducted in this case to date to
ascertain Jack McDonald's intent. Without discovery on that
issue, summary judgment is not appropriate on the issue of
whether or not Jack McDonald's sexual activity with Carcl
Gabrielson was or was not an "occurrence'.

5. COVERAGE EXTENDS TQ CAROL AND IRA

GABRIELSON'S FIFTH, SIXTH AND SEVENTH CAUSES
OF ACTION IN PIERCE COUNTY CAUSE NUMBER
86-2-02792-6.

Carol and Ira Gabrielson's Fifth, Sixth and Seventh
Causes of Action against plaintiff's insureds in Pierce
County Cause Number 86-2-02792-6 allege the tort of false
imprisonment. As discussed in detail above, plaintiff's
insurance policy extends Coverage to all personal injuries
resulting from false imprisonment under the personal injury
protecticn provided in the optional liability extensions of
its policy.

6. COVERAGE EXTENDS TO CAROI. AND IRA

GABRIELSON'S EIGHTH CAUSE OF ACTION IN PIERCE
COUNTY CAUSE NUMBER 86-2-02792-6.

The plaintiff's insurance policy provides coverage to
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its insureds for nonmalicious defamation under the persagnal
injury portion of the optional liability extensions. Under
that section, plaintiff excludes coverage if the defamation
was made with knowledge of the falsity of the statements.
No discovery has been done to date to determine whether or
not the defamatory statements made by Jack McDonald
concerning Carol Gabrielson's disfellowshipment were made
maliciously.

Carol Gabrielson has given testimony in Pierce County
Cause Number 86-2-02792-6 that Jack McDonald made statements
that she was disfellowshipped and that she should be shunned
and that she was possessed with a myriad of demons when, in

fact, Carol Gabrielson had not been disfellowshipped. See

ExhikitD .
Affidavit of Harold T. Dodge,LU??(EE“ﬁgges Lz_ through ;Lé_ﬁfﬁ%ilﬁﬂ
7. COVERAGE EXTENDS TO CAROL AND IRA
GABRIELSON'S NINTH CAUSE OF ACTION IN PIERCE
COUNTY CAUSE NUMBER 86-2-02792-6.

Ira Gabrielson asserts, in the Ninth Cause of Action in
Pierce County Cause Number 86-2-02792-6 that, as a result of
the negligent acts of plaintiff's insureds, he suffered a
loss of consortium. If Carol and Ira Gabrielson's Motion to
Amend their Complaint is granted, they will have stated a
cause of action against plaintiff's insureds for false
imprisonment consisting of plaintiff's insureds' depriving
Carol Gabrielson of her free will and in the process
injuring Ira Gabrielson's marital relationship with Carol

"y
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Gabrielson. Under the personal injury protection provided
by the opticnal liabiliﬁy extensions in plaintiff's
insurance policy, Ira Gabrielson's consortium claim would be
covered as a personal injury.

8. THE INJURIES SUFFERED BY CAROL GABRIELSON AS

THE PROXIMATE RESULT OF ACTS COMPLAINED OF IN
PIERCE COUNTY CAUSE NUMBER 86~-2-02792-6 ARE
BODILY INJURIES FOR COVERAGE PURPOSES IN
PLAINTIFF'S INSURANCE POLICY.

Carol Gabrielson's injuries are the direct result if
the physical, as well as mental, violation worked upon her
by plaintiff's insureds. Sce Affidavit of Philip Lindsay,
M.D. Because Carol Gabrielson's mental and emotional
suffering is a direct result of plaintiff's insureds’
nonconsentual physical violation of her, coverage must
extend to cover Carol Gabrielson's emotional and
psychological injuries. This position is well supported by
decisions bearing on the precise question from other

jurisdictions.

In the New Jersey case, NPS Coporation v. Insurance

Company of North America, 517 A.2d 1211 (N.J. App. 1986),
the court ruled that emotional and psychological injuries
directly resulting from nonconsentual violation of a
blaintiff's bodily integrity, in the form of sexual
harassment involving touching of parts of the plaintiff's
body, was a covered "bodily injurvy":
/177
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We hold that the term "bodily injury," as
used in the policy, includes the emotional
and psychological sequelae allegedly
resulting from the unauthorized invasion of
the complainant's person.

517 A.2d at 1212.

In support of its holding, the court reasoned that
emotional and mental harms are real bodily injuries that may

result from physical violation:

[O]ur "courts have come to recognize that
mental and emotional distress is just as
'real' as physical pain, and that its
valuation is no more difficult.”

* * *

Within that framework, we disagree with INA's
argument that bodily injury necessarily
entails some physical or corporeal harm
caused by the application of external

. violence. We are unable to Separate a
person's nerves and tensions from his body.
Clearly, emotional trauma can be as disabling
to the body as a visible physical wound.
Moreover, it 1s common knowledge that
emotional distress can and often does have a
direct effect on other bodily functions.

517 A.2d at 1213-14.

When mental and psychological injury directly flows

from a physical violation, those injuries are "bodily
injuries":

Accordingly, we are convinced that the term
"bodily injury," as used in the pelicy,
encompasses claims for emotional distress
Caused by an assault and battery.

517 A.2d at 1214.
/177
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Likewise, the Louisiana case of Levv v. Duclaux, 324

$.2d 1 (La.App. 1975) demonstrates that coverage exists

under the "bodily injury" insurance policy language for

mental and psychological injuries which result from physical

violation.

In Levy, the plaintiff was minimally physically

abused and suffered emotional and psychological injuries as

a direct result:

111/

(IEMORANDUM IN OPPOSITION

When this language [bodily injury] is
analyzed particularly in the light of the
facts of the Nickens case as opposed to the
instant case, we reach the conclusion that
the term bodily injury in the policy of our
insurer does include plaintiff's injuries.

In the Nickens case there is absence of any
contact between an external force or violence
and distress plaintiffs sustained over the
loss of their personal effects. There the
plaintiffs were not at the premises at the
time of the fire. 1In the instant case, the
plaintiff was personally exposed to some
minimal physical abuse as well as the
external force of being accused a shoplifter
in front of many witnesses. The damage
instantly resulted from the application of
that force. This situation is entirely
different from when where a hypothetical
plaintiff might hear that a hypcthetical
defendant had some weeks previously said that
plaintiff was a thief, because the sudden
humiliation, embarrassment and mental anguish
did not set in immediately upeon the direct
application of the accusation. Perhaps the
distinction being drawn can be made clearer
by framing the Nickens case in a hypothetical
variation of its facts. Suppose they made
they exit from the premises without any
physical injury but suffered such shock that
sometime thereafter they experience
nightmares and deep mental anguish as the
result of the experience. Query: Wwould the
results of the Nickens case have been the
same? The facts of our case show that
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plaintiff's mental distress was accompanied
by immediate external physical manifestations
of crying and hysteria and her functions were
outwardly affected for some time after the
incident. Therefore, this case is
distinguishable from the Nickens case and
there is coverage.

324 s.2d 9-10.

The cases just discussed point out the distinction
between the cases cited by the plaintiff and Carol
Gabrielson's situation. The plaintiff cites the Washington

case E-2Z2 Loader Boat Trailers, Inc. v. The Travelers

Indemnity Company, 106 Wn.2d 901, 726 P.2d 439 (1986) for

the proposition that mental suffering is not a "bodily
injury." In the E-Z Loader case, there was absolutely no
physical violation of the plaintiff by the defendant. The
plaintiff's injuries were purely emotional as the result of
suffering discrimination.

Carcl Gabrielson, on the other hand, suffered repeated
physical violations, which directly resulted in emotional
and psychological injuries. These sequelae are just as much
direct injuries as pain-and‘suffering from a broken leg, and
the plaintiff's insurance must extend to Carol Gabrielson's
injuries in like fashion.

CONCLUSION

Plaintiff's Motion for Summary Judgment must be denied
in all respects. As outlined in this memorandum, coverage

is available for all acts complained of by Carel and Ira
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Gabrielson in Pierce County Cause Number 86-2-02792-6. In

the alternative, plaintiff's motion is untimely at this

point because defendants, Carol and Ira Gabrielson have not

had an opportunity to engage in discovery pertinent to

coverage issues raised by the plaintiff in its complaint.
DATED this _ﬁ:ﬂ_ day of April, 1988.

RUSH, HANNULA & HARKINS

QOf Attorneys for
Defendants Ira and
Carol Gabrielscn
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The Honorable J. Kelly Arnold

SUPERIQR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY
OF READING PENNSYLVAN}A, a
Pennsylvania Corporation, -
Plaintiff, No. 88-2-00947-9
v.
BRIEF IN OPPOSITION TO
SUMMARY JUDGMENT AND {
MOTION TO STRIKE AFFIDAVIT ,f-‘;m
OF BRUCE WINCHELL ¢!

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,
DONALD LEE BARNETT and BARBARA
BARNETT, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER, a Washington
Corporation,

(AT P N P I S R P W ST L P S

Defendants.

Defendants incorporate and refer this court to DEFENDANT
BARNETTS' BRIEF IN OPPQSITICN TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF DEFENDANTS' COQUNTERMOTION FOR SUMMARY
JUDGMENT filed herein on April 7, 1988.

Defendants incorporate and refer this court tc Its oral
decision of April 15, 1988 denying plaintiff’s motion for summary
judgment, a transcription of which was filed herein on December
6, 1988.

Additionally, defendants move this court to strike the
Affidavit of Bruce Winchell pursuant to CR'56 (e).

LAW AND ARGUMENT

This Court’s oral decision of April 15, 1988 previously
denied this same motion without prejudice in regard to factual
issues regarding whether a bodily injury had been suffered. This

BRIEF IN OPP TO SUMMARY JUDGMENT : 1
als15004857.80

Erand, Cravend Lackio S
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5ih AVENLUE
SEATTLE, WASHINGTON 98104

(206} 386-5555
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Court held that consequential damages for emotional distress are
covered under the American Casualty policy.

American Casualty has re-noted the motion for summafy
judgment simply upon the basgis that the Jjury in Pierce County
cause number 86-2-0279%92-6 was neot instructed with respect to
physical injury. The jury -made no finding of any kind with
respect to this issue.

Summary judgment may be granted only when there exists no
genuine issue as to any material fact. CR 56 (c). Plaintiff has
failed to meet its burden in showing that summary 3judgment is
proper. It has shown only that a factual issue relevant in this
declaratory action was not determined in the underlying action.
It does not follow that such lack of a determination establishes
the factual issue which is in dispute.

Further,; plaintiff submits materials with respect to the
findings of the jury in the underlying case through the affidavit
of Bruce Winchell. Mr. . Winchell was not on the jury in the
underlying case, and he was neither a party nor counsel to a
party in that case. Conseduently, he has no personal knowledge
of the findings made by the jury in that case. Without such
personal knowledge, he is not competent to testify by affidavit
with respect to those proceedings. CR 56 (e}.

CONCLUSION

Plaintiff submits only unresolved factual issues to this
court for summary Jjudgment, and plainﬁiff has submitted such
issues improperly by a defective affidavit.

Therefore, defendants respectfully ask that this court
strike the affidavit of Bruce Winchell and deny plaintiff’s

BRIEF IN OPP TO SUMMARY JUDGMENT : 2
als15004857.80
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SUITE 3100 COLUMBIA CENTER, 701 - S5th AVENUE
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motion for summary Jjudgment.

DATED this é'f"*-'day of December, 1988.

BRIEF IN QPP TO SUMMARY JUDGMENT
als15004857.80

EVANS, CRAVEN & LACKIE, P.S.

By 7-;4/ DMMM

TIMOTHY DONALDSON
Attorney for defendants

Barnett

3
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THE{@ER COURT OF THE STABE, OF WASHINGTON/FOR PI
¢ DEC O 7 1988,
X; COMPANY OF READ LAW OFRICES OF
\:NNIC“‘N JALTY COMEANY. OF READING JOHN S. GAASSMAN ,
PENNSYLVANIA, ,
Plaintiff. .NO. _88 2 00947 3
VS.
RE-NUTE A
IRA GABRIELSON, et al. NOTE OF ISSUE AND STATEMENT 0%,
ARBITRABILITY

*

Defendant.

JURY TRIAL: YES/NO[ ] [F YES, 6 JURORS [ URORS[ ]
ESTIMATED TIME TO TRY CAUSE :

Change from December 16, 1988 )
to January 6, 1989

DATE REQUESTED FOR DOCKET MOTION/ASSIGNMEN

PLAINTIFF'S ATTORNEY: NAME Bruce Winchell
Lane Powell Moss & Miller
ADDRESS 3800 Rainier Bank Tower
1301 Fifth Avenue.
Seattle, WA 98101

TELEPHONE (206) 223-7000

DEFENDANT'S ATTORNEY: NAME Daniel Hannula
Rush, Hannula & Harkins
ADDRESS 715 Tacoma Avenue South

Tacama, WA 98402

TELEPHONE {206) 838-4790

(NOTE: If additional attorneys involved, please note on reverse side)

NAME OF PARTY BRINGING MOTION: Plaintiff

ARBITRATION

[ ] This case is subject to arbitration because the sole relief sought is a money judgment and involves no claim in excess of
twenty-five thousand dollars exclusive of attorney fees, interests and costs.

[ ] This case is not subject to mandatory arbitration because:

[ 1 Plaintiff’s claim exceeds twenty-five thousand dollars.

[ ] Plaintiff seeks relief other than a money judgment,

[ 1 Defendant’s counter or cross claim exceeds twenty-{ive thousand dollars.

[ ] Defendant’s counter or cross claim seeks relief other than a money judgment.

[ 1 The undersigned contends that its claim exceeds twenty-five thousand dollars but hereby waives any claim in excess of
twenty-five thousand dollars for purposes of arbitration,

ABOVE INFORMATION MUST BE COMPLETED
TO BE COMPLETED BY CLERK
Assigned To:
Date: By:
Z-271a



List Additional Attorneys

Name: ° Rodney D. Hollenbeck'
Evans, Craven & lackie, P.S.
Address: 34th Floor Columbia Center
702 5th Avenue '
Phone: Seattle, WA 98104
- (206) 386-5555
Attorney For: Defendants Barnetts

Name: John Glassman
625 Commerce
Address: Old City Hall, Suite 420
Tacoma, WA 98402
Phone: (206} 572-2746
Attorney For: Defendant Community Chapel
Name: Brian L. Meikle
Girolamai, Wood & Meyers
Address: Norton Clapp Law
949 Market, Suite 560
Phone: TAcoma, WA 98402
(206) 272-4205
Attorney For: Defendant McDonald
Name:
Address:
Phone:

Attorney For:

Name:
Address:

Phone;

Attorney For:

Name:
Address:
Phone:

Attorney For:
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FILED
IN AND FOR THE COUNTY OF PIERQEcm”nlq£RKSOWKE

AMERICAN CASUALTY COMPANY OF AM. PM

READING PENNSYLVANIA, DEC 8 89

a Pennsylvania corporation, PiE ﬁﬁ“ "Wm?m‘
Plaintiff, NO. 88-2-00%277%

" PROPOSED
ORDER DENYING
SUMMARY JUDGMENT

vSs.

)

)

)

)

)

)

}

)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; )
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )
corporation; JACK McDONALD )
and "JANE DCE" McDONALD, )
husband and wife, )
' )

)

)

Defendants.

THIS MATTER having come before this Court on the 15th
day of April, 1988, on motion of the plaintiff seeking
summary judgment that the plaintiff's policy of insurance at
issue in the above-entitled action does not cover emotional
daméges stemming from bodily injury; and the Court having
considered the plaintiff's memoranda and affidavits in

support of its motion, the memoranda and affidavit of

/17 LAW OFFICES
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defendants' in opposition to the motion; and the Court
having heard oral argument of counsel both in support of and
in opposition to the motion; and the Court being in all
thinés fully advised, it is, therefore,

ORDERED, ADJUDGED AND DECREED that the plaintiff's
motion is denied, and it is further

ORDERED, ADJUDGED AND DECREED that the consequential
damages, including emotional damages suffered as a
consequence of inappropriate invasion of Carol Gabrielson's

bodily integrity as alleged in Gabrielson, et ux, vs.

Community Chapel and Bible Training Center, et al, Pierce

County Superior Court Cause No. 86-2-02792-6, are covered
items of damages within the terms of plaintiff's policy of
insurance at issue herein.

DONE IN OPEN COURT this day of December, 1988.

HONORABLE J. KELLEY ARNOLD

Presented by:
RUSH, HANNULA & HARKINS

By:

DANIEL L. HANNULA

Of Attorneys for Defendants

Gabrielson
/// LAW OFFICES
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APPROVED AS TO FORM:

LANE, POWELL, MOSS & MILLER

By:

BRUCE WINCHELL
Attorney for Plaintiff

EVANS, CRAVEN & LACKIE

By:
TIMOTHY DONALDSON
Attorney for Defendant
Barnett
By:
JOHN GILASSMAN
Attorney for Defendant
Community Chapel
/17

ORDER DENYING SUMMARY JUDGMENT - 3

LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 1835338
SEATTLE 838-4790
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IN COUNTY CLERK'S OFFICE
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IN THE SUPERIOR COURT OF THET™S -Tﬁﬁep-wégﬁfNGTON
IN AND FOR THE COUNTY OF/ PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

vs. - NOTICE OF PRESENTATION
IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;:
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporaticn,

Defendants.

L S S T R

TO: BRUCE WINCHELL, DANIEL HANNULA AND JOHN GLASSMAN;

YOU AND EACH OF YOU PLEASE TAKE NOTICE that the“uhdersigned'
will present for entry in the above-entitled matter as follows:
DOCUMENT: ORDER DENYING MQTIQN'FOR.SUMMARY JUDGMENT BY PLAINTIFF
RE: BODILY INJURY; R '

BEFORE HONORABLE: J. Kelley Arnold

LOCATION: ROOM: 217 QF THE Pierce County Courthouse,‘

T THE FOLLO DAT ND TIME: Friday, December 16, 1988 at
9:30 a.m.

DATED this Z 7'/—""'dr:l:,r of December, 1988.

EVANS, CRAVEN & LACKIE, P.S.
By_zﬁiu;;jlzzzoﬂzééé&wu/
TIM DONALDSON

Attorneys for defendants Barnett

NOTICE OF PRESENTATION : 1
als15004857.NOP

Goans. %%d%&mdié%%%&C523f
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - Sth AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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PROPOSED

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF

READING PENNSYLVANIA, a

Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9

ORDER DENYING MOTION FOR

SUMMARY JUDGMENT BY

PLAINTIFF RE: BODILY
INJURY

vSs.

IRA GABRIELSON and CAROL
CABRIELSON, husbhand and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants.

e N M Mt Mt e i S e e e N T e e e e

I. HEARING

1.1 Date, April 15, 1988.

1.2 Appearances, Plaintiff appeared through its counsel Lane,
Powell, Moss & Miller by Brucé Winchell. Defendants, Ira and
Carol Gabrielson, appeared through their attorneys Rush, Hannula
& Harkins by Dan Hannula. Defendants, Donald Lee Barnett and
Barbara Barnett, appeared through their attorneys Evans, Craven &
Lackie, P.5§. by Tim Donaldson. Defendant, Community Chapel and
Bible Training Center, appeared through their attorneys Leach,
Brown & Andersen by David Andersen.

1.3 Purpoge. To consider MOTION FOR PARTIAL SUMMARY JUDGMENT of
American Casualty Company filed herein on March 30, 1988.

1.4 Evidence. AFFIDAVIT OF BRUCE WINCHELL filed@ herein on March

SUMMARY JUDGMENT
ORDER: 1

%Z@W&%@%&%dﬁ%%&é@ghf
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - Sth AVENUE
. SEATTLE, WASHINGTON 98104

(206) 386-5555
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30, 19s88. AFFIDAVIT OF HAROLD T. DODBGE, JR. IN OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT filed herein on April 8§,
1588. AFFIDAVIT OF PHILIP G. LINDSAY, M.D. filed herein on April
8, 1988.

1.5 Authofi ie Considere Authorities <contained in
MEMORANDUM IN SUPPORT OF AMERICAN'S MOTION FOR PARTIAL SUMMARY
JUDGMENT filed herein on March 30, 1988, DEFENDANT GABRIELSONS’
MEMORANDUM 1IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT filed herein on April 8, 1988, DEFENDANT COMMUNITY
CHAPEL AND BIBLE TRAINING CENTER'S MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY JUDGMENT filed herein on April 8§,
1588, DEFENDANT BARNETTS’ BRIEF IN OPPOSITION Td PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT AND 1IN SUPPORT OF DEFENDANTS'
COUNTERMOTION FOR SUMMARY JUDGMENT filed hgrgin on-April 7, 1988,
and REPLY MEMORANDUM IN SUPPORT OF MOTION‘FOR‘PARTIAﬁ SUMMARY
JUDGMENT (BODILY INJURY) fil%d herein on April 13, 1988.

"II. FINDINGS

2.1 Decisicn. This Court’s oral decision which was transcribed
and filed herein on December 6, 1988 is adopted and incorporated

herein.
III. ORDER

On the basis of the forgoing findings, it is ordered ‘and
declared:
3.1 American Casualty Company of Reading Pennsylvania policy
number IP502144020 provides coverage for emotional distress and
mental suffering which is consequential to bodily injury.

SUMMARY JUDGMENT

ORDER:; 2 )

Crard, Chravend Lockie P
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

{206} 386-5555
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3.2 The MOTION FOR PARTIAL SUMMARY JUDGMENT of American Casualty
Company is denied without prejudice to the respect that this
court does not presently determine whether a bodily injury has

occurred.
DATED this day of December, 1988.

HONORABLE J. KELLEY ARNOLD
Presented by

EVANS, CRAVEN & LACKIE P.S.

TIM DONALDSON

- SUMMARY JUDGMENT
ORDER: 3

Groms, Gravend Bockin Pl
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5ih AVENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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ASHINGTON FOR PIERCE COUNTY

\/},x N THE SUPERIOR COURT OF

AMERICAN CASUALTY COMPANY OF 3\93%
el
READING PENNSYLVANIA, a , 3
Pennsylvania corporation,  Piaintiff. NO. 88-2-00947-9
V5.
IRA GABRIELSON and CAROL GABRIELSON, NOTE OF ISSUE AND STATEMENT OF
ARBITRABILITY
et al, .
Defendant.
NATURE OF CAUSE Presentation of Order bdnying Summary Judgment

JURY TRIAL: YES/NO[ 1 IF YEY, 6 JURORS[ ] 12 JURORS[ ]
ESTIMATED TIME TO TRY CAUSE .
DATE REQUESTED FOR DOCKET MOTION/ASSIGNMENT DECEMBER 16, 1988
PLAINTIFF'S ATTORNEY: NAME BRUCE WINCHELL
ADDRESS 3800 Rainier Bank Tower

Seattle, WA 98101

TELEPHONE _223-7380

DEFENDANT'S ATTORNEY: NAME DANIEL L. HANNULA, Attorney for Gabrielsons

ADDRESS 715 Tacoma Avenue South

Tacoma, WA 28402

TELEPHONE _383-5388

(NOTE: If additional attorneys involved, please note on reverse side)

NAME OF PARTY BRINGING MOTION: Defendants Gabrielson

ARBITRATION

[ ] This case is subject to arbitration because the sole relief sought is a money judgment and involves no claim in excess of
twenty-five thousand dollars exclusive of attorney fees, interests and costs.

[ ] This case is not subject to mandatory arbitration because:

] Plaintiff’s claim exceeds twenty-five thousand dollars.
] Plaintiff seeks relief other than a money judgment. R
i . v PRI I Loty PRI b
] Defendant’s counter or cross claim exceeds twenty-five thousand d?llars. sa v et pe i pimearce, sof
. . * N " " Wiy au Ta amrawm .
] Defendant’s counter or cross claim secks relief other than a money’Jidgment. neste AEh oo C AT mat s
Y ) . nede arh L :

AR}

[
[
[
[

. . . . “_.'M =1 t-."3".' " Fl".q-“_n.""-.’-'
[ 1 The undersigned contends that its claim exceeds twenty-five thousand dodlars but herebyswaivesvany claift in excess of
twenty-five thousand dollars for purposes of arbitration.

i W

ABOVE INFORMATION MUST BEICOMPEEFED ™ ~* ~ ~ s

H b ——
. v m——— 2 QD

e T R R T e e I R e L AL B A B B B R R S
T )

TO BE COMPLETED BY CLERK -, B N ?‘?1

Assigned To: &~

Date: By:
Z-271a




List Additional Attorneys

Name: TIMOTHY DONALDSON
Address: 3100 Columbia Center,
Phone: 386-5555

Attorney For: Defendant Barnett

701 Fifth Avenue,

Seattle, WA 98104

Name: JOHN S. GLASSMAN
Address: 625 Commerce, 0ld City Hall, #240, Tacoma, WA 98402
Phone: 572-274¢6

Attorney For: Defendant Community Chapel

Name:
Address:
Phone:

Attorney For:

Name:
Address:
Phone:

Attornéy For:.

Name;
Address;
Phone:

Attorney For:

Name:
Address:
Phone:

Attorney For:

STATE OF WASHINGTON
COUNTY OF PMERCE ss

The undersigned, being firss Sworn, on oath,
states: That on this day, affiant 7/}
10 the sttarneys of record of m'ﬁ ¥ E-

orachas.” |

Eubizd and m 1 r thia ¥ of
. 19

Natary Pubitic in and tar the
Siate of Washing

My commission expires = ; =

9 document to wh

Z-27b

FZH83 &8340
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff,
V.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT, husband and
wife; COMMUNITY CHAPEL AND

BIBLE TRAINING CENTER, a
Washington Corporation, JACK
McDONALD and "JANE DOEY" McDONALD,
husband and wife,

Defendants.

STATE OF WASHINGTON )
) ss.

COUNTY OF KING )

Tt St e St Nt N Stt® Vet Nt N St S St et et Vg Wt et St

No. 88-2-00947-9

AFFIDAVIT OF BRUCE

WINCHELL

BRUCE WINCHELL, being first duly sworn on oath, deposes and

says:

1. I am one of the attorneys for plaintiff American

Casualty Company.

AFFIDAVIT OF BRUCE WINCHELL - 1
0301BAW

ORIGINAL

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE

SEATTLE, WASHINGTON 98101-2647 |

206) 223-7000
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2. American objects to entry of the order submitted by
counsel for Gabrielson. The order does not fully recite the
materials considered by the court on the motion. Furthermore,
in requesting an order that all consequential damages are
covered, the proposed order goes far beyond the issues which
were before the on April 15, 1988, and far beyond any ruling
made by the court.

3. The only issues that were before the court on
April 15, were American Casualty’s motion for partial summary
judgment in which it asked for a declaration that damages for
emotional distress were not covered bodily injuries and
defendant Barnett’s counter-motion for partial summary judgment
"on the basis that the American policy covers consequential
damages to bodily injury, including emotional distress and loss
of consortium." Defendant Barnetts’ Brief in Opposition to
Plaintiff’s Motion for Summary Judgment and in Support of
Defendant’s Counter-Motion for Summary Judgment, page 2. The
court denied American’s motion and did not grant Barnett’s
counter-motion. Accordingly, the only order which ought to be
entered is one denying American’s motion without prejudice. No
other ruling was made on April 15, 1988. No motion for
reconsideration was brought by Barnett or any other party.

4. Accordingly, American Casualty submits that the court

Pt X S

ought to enter the order proposed by Barnett except that

paragraphs 2.1 and 3.1 ought to be deleted. If Barnett wishes

2t TR e
T I IO L4 4 s ey

e A

AFFIDAVIT OF BRUCE WINCHELL - 2
0301BAW
LANE POWELL MOSS & MILLER
AB00 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-264T
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(206) 223-7000



© o =N A e W N =

o NN o NN DN e e e b e e e e
(=B~ | B O N N — T - T - TR Y = N =) B - S - I S

to renew its motion which was first heard by this court on
April 15, it must do so on 21 days notice as provided in the
civil rules. It should not be permitted to skirt those notice
requirements through what is in effect is a belated motion for
reconsideration. The reason paragraph 2.1 which is denominated
findings should be deleted is because Civil Rule 52(a)(5)(B)
expressly states that findings of fact and conclusions of law
are not necessary with respect to a decision on a motion for
summary Jjudgment.

DATED this day of December 1988.

LANE POWELL MOSS & MILLER

By \/zka/ M

Bruce Winchell
Attorneys for Plaintiff

SUBSCRIBED AND SWORN to before me: s /,{L; /89 .

—

NOTARY PUBLIC in and for the State of
Washington, residing at .

My appointment expires: sBBR9 .

AFFIDAVIT OF BRUCE WINCHELL - 3
0301BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE. WASHINGTON $8101-2647
(206) 223.7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTO

LE!

i
IN AND FOR THE COUNTY OF PIE‘g(ggumctEm

. : P
AMERICAN CASUALTY COMPANY . DECH!
OF READING, PENNSYLVANIA, e

' EPUTY

Plaintiff,

vs No: 88-2-00947-9

‘ORIGINAL

IRA GABRIELSON, et ux,
et al,

Defendants.

BE IT REMEMBERED that on the 15th day of
April, 1988, the following proceedings were held
before the Honorable J. KELLY ARNOLD, Judge ©f the
Superior Court_of the State of Washington, in and for the
" County of Pierce, sitting in Department 9.
The Plaintiff was repregenfed by their
;ttorney, BRUCE WINCHELL;
| The Defendants were represented by their
respective attorneys, DANIEL HANNULA, TIMOTHY DONALDSON,
DAVID ANDERSON;
WHEREUPON, the following proceedings were

had, to wit:

#72E/2883 B6B358

]
i
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PROCEEDINGS

{(April 15, 1988)
THE COURT: This is cause number 88-2-00947-9.
American Casualty‘Versus Gabrielson, Barnett, Community
Chapel and‘Bible'Tfaiqing Center. It is here on the
plaintiff;s motion.

‘Counsel, for the record, I have reviewed the
materials submitted to the Court in support of and in
response to the motion and;I"am ready to hear from you.

MR. WINCHELL: Your Honor, my name is Bruce
Winchell, I represent American Casualtf. Although the
relief we are seeking this.morning ig quite narrow in
terms‘of‘legal issue. I sﬁppose broadly what is at issue
in the declaratory action in total is more of a policy
question as to the extent which comprehensive general
liability poliéy ought to'indemnify an insurer for damages
arising out of allegatione'of’sexual misc¢onduct.

Here today however we are only asking the Court to
rule upon the guestion of whether coverage for bodily
injufy includes coverage for emotional harm that arises
eut of, primarily, allegations of sexual misconduct on

behalf of an employee of the insured corporatioen.

5%

We are not asking the Court today to in any way rule g

’ o ' w

upon the personal injury coverage which is provided to -
- ]
Community Chapel and their employees for acts which occur ﬁ
“\

'al

N

~
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very briefly take a look at some of the allegations of the

within the scope of their duties. That is not affected by
anything the Court will do here today.

We a;so afe not asking the Court to in any way rule
upon any physical injuries,_any pain and suffering of any
sort that Carol Gabrielson may havg sustained as a result
of any of these allegations.

I recognize the Court has reviewed the materials.

They are voluminous. I think it probably is helpful to

complaint because we are here just on the récord as it's
set forth in the complaint, and the coverage as set forth
in the policy. It breaks down into several categories.
First of all, Carol Gabrielson alleges that Jack
McDonald held himself ocut as a qualified counselor, became
aware of her wvulnerability and then, quoting from
parégraph 12, "Defendant Jaék McDonald took'advantage of
her weakness and her need for support and manipulated her.
inté leaving her husband.", And then in the following
paragraph, “Fu;ther, as a result of the manipulation by
Defendant Jack McDonald, Plaintiff Carol Gabrielson was
coerced and unduly influenced into having a sexual

relationship with Defendant Jack McDonald. This

N
. ln

relationship continued from September through December of g
D

1985." L
) “

Now, apparently sometime after that Carol Gabrielson 9

&

)

3 Jg
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had what is called disfellowship from the Tacoma Chapel.
She then later requested apparently to come up to the

Burien Chapel. And when she was at the Burien Chapel it's

' alleged in the complaint, on March 6 of 1986, the

following year, she stated that she was physically
assaulted by Defendants John Doe's 1 through 4.

Now, the connection to Donald Barnett and the
Community Chapel up in Burien, which is a separate
corporation from the Tacoma corporation, as set forth in
paragraph 14, where it said that "Donald Barnett expressly
encouraged married members'of the congregation to form
intimate attachments with persons other than spouses."

And finally, your Honor, there is an allegation of
defamation relating to disbaraging'remarks that were
supposedly made by Jack McDonald and Donald éarnett. And
her ex-husband, Ira Gabriélson, asserts a claim for loss
of comnsortium.

Now, as I mentioned, there.are two basic coverages at
issue. The first is coveragé for personal ipjury that
relates generally to coverage for damages arising out of
things such as false imprisonmenf and defamation. Those
are probably the two that are particularly‘at issue here.
That will not be‘affected in any éay. "We are not asking
the Court to rule in any way upon the extended coverage

under the personal injury protection.

4

&723FE
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We are asking the Court to rule upon the bodily
injury provision. And I have written the relevant clause
up on the board there. The provision states that coverage

is provided for sums which the insurer shall be legally

obligated to pay as damages because of bodily injury

caused, by an occurrence.

An occurrence_is subsequently defined as an accident
which results in unexpected harm. I would emphasize the
words "caused by an occurrence"'because that's where you
see the causation link in this policy.

First we say what kind of aamages are covered, and
then in the words "caused by én occurrence,"”" it is set
forth what type of activities may give rise to bodily
injury which will resuit in coverage.

This is confirmed, your Honor, because when you go

- down to the definition of bodily injury, it doesn't talk

in any way about sométhing that arises in a particular
way. It defines bodily injury as a type of damage, and
it's bodily injury meaning bodily injury, sickness or
disease. It's clearly a type of damage.

Now, this issue came before the Supreme Court less
than two years ago. It was an Easy Loader case which is
at 106 Wn 24 901, and a particular holding is at page 908.
That was a sex discrimination-- sex and employment

discrimination case and there was a jury verdict in favor

5

/721720063 G834
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1 of the Plaintiffs in the amount of $148,000. It ﬁas for
2 lost earnings and mental anguish. And the Cour£ said the
3 policies—- and these are the exact same provisions, your
4 _ | Honor, we have the same definition of bodily injury., the
‘5 same definition of occurrence, so really exactly the sane
6 words. "The policies were never intended to cover any
7 mental or eﬁotional upset, mental anguish and illness and
8 emotional distréss are not covered by the express terms of
9 travelers policy." |
10 Now, the defendants in this action purport to draw a
11 distinction with the travelers case by saying well there
12 vyou don't have some phySical contact, and they make
13 reference to this three months of sexual activitf and the
‘14 ejeétment.from the’Burien'Chabel on March 6. But that
15 distinction is dispésed of, y;ur Honor, in.the Buchannon
16 ; case, because that case, which'is at 11 Wn App 823, and
17 holdings are at 824 to 825, is that was a case in whiéh a
118 daughter was undisputably injurea in a car accident.
19 ' A claim was made under an uninsured motorist
20 provision and the policy provided coverage for bodily
21 injury, $15,000 per person ané'§30,000 per occurrence.
22 - No doubt that the daughter gets hér $15,000, Parents come "
23 glong and say we were injured too as a result of her | E
24 bodily injury and therefore we are making a claim for our :
25 mental anguish undef her bodily injury coverage. And the g
B
hY
ul
6 M

VERNON & ASSOCIATES Court Reporters 901 S. "I" St. Tacoma 98402&



10
11
12
'l' 13
14
15
16
17
18
19
20
21
22
23
24

25

Court says no, that is.not an item of damage which is
covered under a bodily injury policy.

Again, there we have‘the exact same words, "coverage
is provided for damages because of bodily injury." That
case really deals with the distinction that the defendants
are purporting to draw here. It's a distinction that
makes no sense because we are talking about damages, and
not damages which arise in a particular manner.

Regardless of what the Court rules today the ninth
cause of action for Mr. Gabrielson's loss of consortium
claim ought to be disposed of. Coverage cannot be
provided under the bodily injury proviéioﬁs for Mr.
Gabrielson because there is no allegation inhthe complainﬁ
as to him that there was any physicai contact. So even if
the Court should disregard the Buchannon case and the
clear language of Easy Locader, the ninth cause of action
with respect to bodily injury coverage is nét covered,
Thank you, your Honor.

THE CQURT: Mr. Hannula?
MR. HANNULA: My name is Dan Hannula and I am
representing Carcl and Ira Gabfielson. Since we are-the

first named defendants we will proceed.

VERNON & ASSOCIATES Court Reporters . 901 S. "I" St. Tacoma 98402w
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Your Honor, the issue in this partial summary g
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judgment motion is very, very narrow and I think that is y
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eXtremely significant for this Court. The Plaintiff d
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i American is asking for two things, and he says that very
2 ‘clearly in his memorandum. He states that he wants this
3 "Court to declare that the insurance company is not liable
4 fof damages under any cause of action for any mental or
5 emotional upset or lost earnings which plaintiff recovers
6 in judgment. The second is a declaration of non-coverage
7 , for loss of consortium.
8 Your Honor, what counsel fails to advise this Court
9 | is that bodily injury, as defined in this policy, clearly
10 covers emotional injury which arises from a physical
11 injury. I think that's the real significance in this
12 motion, your Honor.
. 13 In essence in a beodily injury claim any consequential
14 ' damages, ény damages that flow from that bodily injury,
15 are recoverable under this particular part of the policy.
16 The two cases that he has cited I think are totally
17 misrepresentative of the facts in our case.
18 . In our case, your Honor, in essence, in every one of
19 the causes of action, including that of loss of
20 - ceonsortium, they arise as a conseqguence of induced
221 physical sexual contact between one of the defendants in
22 the main action and my client, Carol Gabrielson. And "
23 second, the emoﬁional injuries arise out of a false E
24 imprisonment and assault and battery which occurred at the i
25 church ‘in Burien on March 6 of 1986. E
N
S
et
.
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. 1 The two cases he cites are Easy Loader and Buchannon
2 versus Western American; In Easy Loader, your Honor,
3 there was absolutely no physical injury. It was merely a
4 case where the piaintiff was complaining of mental and
5 emotional suffering and‘there was absolutely no physical
6 ~contact or physical injurylof any kind. It clearly does
7 . not apply in this case.
8 . Secpnd, the Buchannon versus Western American case I
9 .think has been totally misfepresented by the plaintiff.
10 ‘ Your Honor, that was a case in which a child waé injured
11 in a car accident. Obviously her injuries exceeded the
i2 policy limit, you know, as well as policy like 25/50, that
. 13 is one person can recover no more than let's say 25. I
14 don'trknoﬁ if thatrwas the amount, but this is in essence
15 ' what the case was about. The girl obviously had injuries
16 and damages in excess 6f $25,000, so she recovered that
17 $25,000. .
18 Well, the parents-- the lawyer, you know, I think in
19 somewhat novel argument said, well, the parents also have
20 a claim because they suffefed because they had to watch
21 their daugh;er experience this physical pain and
22 suffering. So théy.wanted to go for the other $§25,000 as -
23 a separate cause of action. What the court said was you ﬁ
24 can't do that because you didn't suffer physiéal injury. :
25 "~ But very‘clearl§ the court indicated thatlwith respect to %
® | ‘
s
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that first $25,000 the plaintiff's had a cause of action
which was recoverable under that policy for their
éonsequential dgmages.

“In other words their loss of-- it's‘not loss of
consortium, but let's say the impact that the affect of
the destruction or at least the partial destruction of
parent-child relationship was a recoverable item under the
policy but only as a consequéntial damage of the bodily
injufy and therefore it came within that.first $25,000.
Again, very significantly in that case the parents were
not physically injured as we have in this case.

We have cited several cases and the éther defendants

have cited several cases which clearly set forth-- and

Yakima Cement versus Great American is one, but c¢learly

set forth the proposition that under a bodily injury
pelicy any emotionai suffering, any consequential damages
of any kind that arise out of a physical injury are
recoverable under the bodily injury portion of the policy.

Now, Mr. Winchell says we are here only on the bodily
injury coveraée. We are not here on the personal injury
coverage. He makes that distinction. That's arguably
somewhat seductive, but what is very important, and the
Court should be aware, is that the bodily injury coverage
is very broad coverage.

The personal injury covefage which he says is not at

10
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issue here, and I agree with him on that, is very limited
covérage. And your Honor, 'under the circumstances-- and
this is in essence a 12(b) motion, that's all it is. He's
done no discovery whatsoever. He's presented no facts to
this Court about this case. All he is saying is that if
you look at the pleadings under all those causes of
action, under bodily injury coverage, you are not entitiéd
to emotional pain and suffering, you are no£ éntitled to
recover.

But if you look at our pleadings, and that's all the
Court can do at this stage, you 1ook’§t the pleadings and
it's clear that the emotional suffering that we are
seeking damages for arises out of the physical injuries -
that we discussed and the elicited sexual contact, the
coercive sexual contact, and the false imprisonment and
asséﬁlt and battery which occurred on church property.

And therefore, your Honor, this motion for summary
judgment, which is really not a motion for summary
judgment, should fail.

I want to add one more thing, your Honor. I think
it's very important for the Court to be aware of because I
think that this proceeding ought to be held in abeyance
until the other main casé is tried. And I think the Court
should be aware of this.

We have been inveolved in an incredible amount of

11
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discovery over the past five or six months. There has
been no issue of insurance coverage until about 30 days
ago. That's the first—f really in essence that's when the
issue of coverage became an issue in this case. A concern
obviocusly for the plaintiff because-if there is insurance
money it's always easier to recover a judgment. But when
we were involved in discovery we were not taking
depositions specific with reference tq whether or not
there was insurance coverage or focusing on the issue of
whether or not theée acts‘were going to be considered
covered under the policy.

Now, within 30 days they bring this motion, in
essence a motion on the éleadings, when in the complaint
lin the case we as plaintiffs and the.rest of these
defendants are taking depositions this week-- we took
depositions every day, ten hourg a day, and each one of
these defendants is an insured'under this particular
policy.

All of their resourses and all of our resources are
focused on a case which is being tried on May 18 of this
year. And the way it's going it could conceivably take
two months for this insurance company to make us as
plaintiff's, and probably even more of significance the
defendants which they insure, now redirect their attention

te a declaratory judgment action, which materially_affects

12
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them, one 'month before trial when. we are engaged in night
and day discovery, 1iteraliy night and day discovery. I
think is outrageoué and is one of the strongest cases of
bad faith that I personally have ever seen, your Honor,
and I say that wiﬁh a lot of conviction.

What I am really asking this Court to do is to hold
off-- and another thing is he suggests he's going to take
this piecemeal. In other words, he'é going to break down
coverage a piece at a fime. In other words, we have to go
through this. We have a volumé like this for one motion
and apparently he is going to keep bringing us back into
court little by little aﬁd continue to make us focus our
energy on this case when we have a trial a month from now.

What I'm asking the Court is obviously depending on
what the Court rules here today, but I am asking this
Court to hold this in abeyance until the other case is
tried-- until the energies ﬁhich are being focused 100
percent of the time can continue to be focused. And I
think then they may speak to it, but I'think there is a
strong issue of bad faith in this circumstance, your
Honor.

THE COURT: When was the other case filed?
MR. HANNULA: The other case was filed
approximately 18 months ago. I may be not completely

accurate but it's at least 18 months-ago. We had a trial

13
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date in November and it was-- well, yveah, we had a trial
date in November. It was continued to April and now it's

been continued to May, but this case last been ongoing for

" at least 18 months, if neot longer.

THE COURT: Thank you.

MR. DONALDSON: Your Honor, my naﬁe is Tim
Donéldson. I am here on béhalf of Dén and Barbara
Barnett. And this is a very limited issue and I have a
very limited argument.

Before I start though'I want to make a correction.

‘What Mr. Winchell has said the policy reads, it does not

say it pays sums. It says "all sums which arise because
of bodily injury."

The issue here is not whether or not it covers a

. separate claim for emotional distress. The issue here is

whether or not this policy covers emotional distress
damages which arise from a bodily injury.

The situation is totally distinguishable f:om the
Easy Loader case in which there was no physical injury at
all. There was no bodily injury.

In this case there have been allegations of sexual
assault. There have been allegations of physical assault.
And the question is does the policy-- does it just cover
bodily injury or does it cover all the "all sums”" arising

out of that bodily injury? And the question is whether

14
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consequential damages are covered. .

Mr. Winchell has cited Western American, and I'm not

going to belabor Western American except to the point that

'.a11 that that case said was that the consortium damages
did not constitute a separate bodily injury. They were
covered under the single limit of liability as a
consequential damage.

There is other authority in the State of Washington,
and I have cited in my brief-Zoda versus Mutual of
Enumclaw, Unifed chific versus Edgecomb, which holds the
same thing. Consortium damages which arise out of a
spouse's bodily injury are covered under that limit of
liability as a conseguential damage.

Now, Yakima Cement versus Great American Insurance
Company set down the ru}e on consequential damages. If
‘there is something?h if there is some allegation which
triggers coverage under the policy, in this instance a
bodily injury, all consequential damages which resulted
from that bodily injury are covered. .

In that case it was the similar policy but a
different provision. It was injury to tangible property.
In that case they said you have shown an injury to
tangible property all consequential damages to that are
also covered.

- I'm not going to belabor it anymore except to say

15
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that the issue here‘is not whether or not this policy
covers separaté claims for emotioqal distress. The
question here is whether or not it covers consegquential
damages for an‘ailegation of bodily injury. The policy
itself and the case law in the state makes it very clear
that consequential damages, inéluding the emotional
distress and including the loss of consortium are covered.

THE COURT: Thank you. Counsel?

MR. ANDERSON: My name is David Anderson, for
the record. Very briefly and very simply the plaintiff
has not met the burden of proof in a summary judgment

motion. It has not shown there is an absence of factual_

- issues with respecﬁ to the claim for emotional distress.

Particularly it has not shown that sexual activity is not
a bodily injury.

Mr. Hannula said this is really a 12{b) mection ana
there was an allegatioﬁ in the third cause of action that
McDeonald negligent c¢ounseling created unreasonable risk of
physical and mental harm. There is that allegation of
physical harm certainly. We have cited cases from other
jurisdictions which have no trouble finding coverage for
emotional distress which comes up under the term bodily
injury., especially if there is physical contact whiéh

initiated or started that emotioqal‘distress, and

'especially a physicai symptom manifests such distress.

16
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Lastly without repeating, going over all the other
points that we have made, I just say personal policy
defines bodily inju}y ié part by the term bodily injury.

I think that's"inherently ambiguous. Other courts that we
have cited said the same. There is no specific exclusion
for injuries regarding mental distress. I believe there
is coverage. Thank ydu.

THE COURT: Mr. Graffe?

MR. GRAFFE: Your Honor, if I can be heard real
briefly. I don't represent a party to this case, as the
Court probably is aware.,. I do represent the Alskog family

in a case that's been brought in King County. There were

three underlying cases that have been consolidated. A

similar declaratory action was recently filed in King

County and 1 répresent Mr. Alskog in that declaratory

"action. It was filed last month. Not all the defendants

have-appéared,

I have forwarﬁed my initial discovery to the
plaintiff insurance company and we haven't heard a
response yet. There are different plaintiffs in the
underlying action so there are different defendants in the
declaratory. There are some different defendants in the
declaratory, and there are some‘;ommon defendants in the
declaratory.

I am here because I am very concerned about the

17
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practical impact of a ruling here on a judge in King
County. And I was also down here for the discovery
motion, but that was heard another day. Although it's

probably not legally res judicata or collateral estoppel

" because we are not a party, because of_the notoriety of

the case and ability.of this-department I am very
concerned that there will be a practical impact in King
County. If Mr. Winchell gets this motion here, that wil;
be the order which will be, I'm sure, appended to his
motion for summary judgmeﬁt in the King County cases
withqut having the party an opportunity to object to the
motion down here. | -

S0 I concur with Mr. Hannula that this case should be
set over, at a very minimum until the King County
defendants have at least appeared. They haven't all
appeared. At a very miﬂimum until—the plaintiff insurance
company responds to the discovery so that we can see if
there is something to be concerned about.

THE COQURT: Thank you. Mr. Winchell, response?
MR. WINCHELL: TI'll try to be brief and I'll try
to address the points I think are probably relevant to

you, your Honor. I will not respond to the allegation of

bad faith because Mr. Hannula has had this case for 18

months. He took only one deposition apparently in the

first 14 months. And we have been caught by surprise, as

18
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probably many peopie wé:e, by the way this thing broke in
the press and that's the reason for the timing of this.

The key, ﬁowever, to your Honor's ruling this morning
is in the Easy Loader case. It does come down to the
gquestion, your Honof, of whether . . the Easy Loader case
directéd it's ruling and it's holding.

We ask you to sign an order which quotes verbatim
from that case whether it's holding was directed to a
particular type of damage or to damage which arose in a
particular type of way.

The court in the Easy Loader case said the
plaintiff's sued Easy Loader for loss of earninés,
humiliation, mental anguish and emotional distress. There
is no discussion there about the pléintiff sued for
employment discrimination. ~The court is talking about the
-items of damage that were sued for. And then right after
saying these are the items of damage that were sued for
the court, talking about the bodily injury provision, says
the policies at issue wére never intended to cover loss of
earnings fof any mental or emoticnal upset. That's what
we are asking you to hold today. ‘

THE COURT: Thank you, counsel. I'm familiar

1o

- . 0

with the Easy Loader case and Mr. Winchell, I disagree ﬁ
o

with your position that that stands for the proposition to
: D

support your motion in this case. It is a case where 3
' M

N

A

"

it
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. 1 ' .there was no physical contact, and I beligve that language
2 that 'you just c¢ited presupposes from the other language in
3 'the case that that's inferentially part of ihat language.
4 With régard to the question of whether or not the
5 " Court should grant-- whether we call it a paftial summary
6 ‘judgment or 12(b) motion-- the Court is going to deny it.
7 | I am denying it on the basis that'I don't believe the
8 : cases cited byAthe plaintiff insurance company support the
9. proposition that consequential damaées arising out of the
10 rkind of conduct‘alléged are not covered. And seéondly,
11 but certainly nof primarily, and my decision doesn't turn
12 on this and I perhaps don't even need to say this because
. 13 I suppose my ruling would be the same either wal'y, but if I
14 had any doubt about my position that I have already
15 expressed, which I don't, I would be concerned about the
16 fact that the motion comes on a Monday before t;ial in the
17 underlying case., I th&nk that flies in the face of the
18 : orderly processing of litigation and the rights of all
19 parties to have their cases disposed of.
20 And it may well be, and I certainly don't take issue,
21 Mr. Winchell, with the fact that there was a long dry
22 7 spell. I AOn't know about that, but I will accept that in "
23 terms of discovery,_but the issues that you have asked the %
24 Couft to consider are those that were set forth in the Z
25 pleadings, and the pleadings have been availablé from the ;
@
20
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-outset.

The Court, although perhaps there have been some
amendments along the way, the Courf on that basis will
deny the motion. And I'm sure you are going to ask
because I haven't specifically addressed the issue of Mr.

Gabrielson's. claim and how that fits into all of this. I

‘frankly think that's a closer guestion. But I'm not

satisfied that the Buchannon case and the Easy Loader case

"when read in conjunction with one another really address

this situation. I think éhe facts were different. I
think the context in which the issues arose, given thé
nature of coverage, was different, and on that basis the
Court will deny both prongs of the motion.

MR. WINCHELL: Your Honor, just a clarification
on your ruling. T take it the denial of the motion at
tﬁis stége is without prejudice for us to go conduct our
discovery and come back at least as to the sexual

activities claimed and to then address the question of

. whether those sexual activities, absent some other

discernible injury c¢onstitutes a bodiiy injury to the
policy.

THE COQURT: Well, certainiy it'srnot appropriate
for the Court to make factual determinations about what
happened in ruling on a motion such as this. If we do

that, the Court literally would have to try the underlying

21
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case in this case, and that's not why we are here.

The ruling would be without prejudice to have the

Court reconsider your position as discovery progresses.

MR. WINCHELL: Thank you, your Honor.
THE COURT: Thank you all, counsel.

{End of motion)
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DEC16 1988

Piarce County Clerk
Y. e

IN THE SUPERIOR COURT OF THE STATE OF WASﬁ
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

w83 e 39

Plaintiff, No. 88-2-00947-9

ORDER DENYING MOTION FOR
SUMMARY JUDGMENT BY
PLAINTIFF RE: BODILY
INJURY

vSs.

IRA GABRIELSCON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants.,

R L T N U N N N N N W W )

I. HEARING

1.1 Date., April 15, 1988.

1.2 Appearances. Plaintiff appeared through its counsel Lane,
Powell, Moss & Miller by Bruce Winchell. Defendants, Ira and
Carol Gabrielson, appeared through their attorneys Rush, Hannula
& Harkins by Dan Hannula. Defendants, Donald Lee Barnett and
Barbara Barnett, appeared through their attorneys Evans, Craven &
Lackie, P.S. by Tim Donaldson. Defendant, Community Chapel and
Bible Training Center, appeared through their attorneys Leach,
Brown & Andersen by David Andersen.

1.3 Purpose. To consider MOTION FOR PARTIAL SUMMARY JUDGMENT of
American Casualty Company filed herein on March 30, 1988.

1.4 Evidence, AFFIDAVIT OF BRUCE WINCHELL filed herein on March

SUMMARY JUDGMENT
ORDER: 1
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LAWYERS

SUIME 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555

-



o '
)
.

© O ~N O WD =

W W W NN NN N NN N NN N 2 =S ad s A a
N =2 O @O O ~N & O & W N < O O @ ~N O & W NN <2 O

o383 w40

30, 1988, AFFIDAVIT OF HAROLD T. DODGE, JR. IN OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT filed herein on April 8,

'1388. AFFIDAVIT OF PHILIP G. ﬁINDSAY, M.D. filed herein on April

8, 1988.

1.5 Authorities Considered,. Authorities contained in
MEMORANDUM IN SUPPORT OF AMERICAN’S MOTION FOR PARTIAL SUMMARY
JUDGMENT filed herein on March 30, 1988, DEFENDANT GABRIELSONS'
MEMORANDUM 1IN OPPOSITION TO PLAINTI?F‘S MOTION FOR SUMMARY
JUDGMENT filed herein on April &, 1988, DEFENDANT COMMUNITY
CHAPEL AND BIBLE TRAINING CENTER'S MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY JUDGMENT filed herein on April 8,
1988, DEFENDANT BARNETTS’ BRIEF IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT AND 1IN SUPPORT OF DEFENDANTS’
COUNTERMOTION FOR SUMMARY JUDGMENT filed herein on April 7, 1988,
and REPLY MEMCRANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT (BODILY INJURY) filed herein on April 13, 1988,

II. FINDINGS

2.1 Decisgion. This Court's oral decision which was transcribed
and filed herein on December 6, 1988 is adopted and incorporated

herein.
III. ORDER

On the basis of the forgoing findings, it is ordered and
declared:
3.1 American Casualty Company of Reading Pennsylvania policy
number IP502144020 provides coverage for emotional distress,
mental suffering, and loss of consortium which is consequential

SUMMARY JUDGMENT
ORDER: 2

Earnd. Chravend Lok S
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - Sih AVENUE
. SEATTLE, WASHINGTON 88104
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to bodily injury.

3.2 The MOTION FOR PARTIAL SUMMARY JUDGMENT of American Casualty
Company is denied@ without prejudice to the respect that this
court does not presently determine whether a bodily injury has

occurred.
DATED this {6 day of December, 1988.

HQﬂﬁﬁﬂBLE J. KELLEY ?RNOLD

Presented by
EVANS, CRAVEN & LACKIE P.S.

~—
/MM

TIM DONALDSON

—
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SUMMARY JUDGMENT
" ORDER: 3
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SEATILE, WASHINGTON 98104
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AMERICAN CASUALTY COMPANY

IN AND FOR THE COUNTY OF PIERCE

of READING, PENNSYLVANIA,

L}

et et gt Tttt St St St o Nrmt®} Vot St

Plaintiff,
vs
IRA GABRIELSON, et ux, et al,

Defendants.

April, 1988, the following proceedings were held before

the Honorable J. KELLY ARNOLD, Judge of the Superior

Court of the State of Washington, in and for the County

of Pierce, sitting in Department 9.

The Plaintiff wés represented by their
attorney, BRUCE WINCHELL;

The Defendants were represented by their

'attorneys, DANIEL HANNULA, TIMOTHY DONALDSON;

WHEREUPON, the following proceedings were had,

to wit:

Y,

CATHERINE M. VERNON & A_SSOCIATES

COURT REPORTERS
318-19TH AVENUE S.E.
PUYALLUP, WASHINGTON 98371
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PROCEEDINGS
(April 15, 1988)

THE COURT: Thank you, counsel. I'm familiar
with the Easy Loader case ahd, Mr. Winchell, I disagree
with your position that that stands for the proposition
to support your motion in this case. It is a case
where there was no physical contact, and I believe
that language that I just cited presupposes from the
other language in the case that that's inferentially
part of that language.

With regard to the question of whether or not the
Court should grant-- whether we call it a partial
summary Jjudgment or 12(b) motion-- the Court is going
to deny it. I'm denying it on the basis that I don’t
believe the cases cited by the plaintiff insurance
company support the proposition that conseguential
damages arising out of the kind of conduct alleged
are not covered. And secondly but certainly not
primarily, and my decision doesn't turn on this, and
I perhaps don't even need to say this because I suppose
my ruling would be the same either way, but if I had
any doubt about my position that I have already
expressed, which I don't, I would be concerned about
the fact that the motion comes on a Monday before trial

in the underlying case. I think that flies in the face
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of the orderly processing of litigation and the rights
of all parties to have their cases disposed of.

It may well be, and I certainly don't take issue,
Mr. Winchell,_wiEp the fact-there was a long dry spell.
I don't know about that. But I will accept that in
terms of discovery, but the issues that you have asked
the Court to consider are those that were set forth
in the pleadings. - The pleadings have been available
from the outset. The Court, although there perhaps
have been some amendments along the way, the Court
on fhat basis will deny the motion.

I'm sure you are going to ask, because I haven't
specifically addressed the issue of Mr. Gabrielson's
claim and how that fits into all of this. I frankly
think that's a closer question, but I'm not satisfied
that the Buchannon case and the Easy Loader case, when
read in conjunction with one another, really address
this situation. I think the facts were different. I
think the context in which the issue aroseé, given the
nature of the coverage, was different. On that basis

the Court will deny both prongs of the motion.

MR. WINCHELL: Your Honor, just a clarification

on your ruling. I take it the denial of the motion
at this stage is without prejudice for us to go conduct

our discovery and come back, at least as to sexual
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activity claim, and to then address the question of
whethe? those sexual activities, absent some other
discernable injury, constitutes a bodily injury to the
policy? o
THE COURT: Well, certainly it's not
appropriate for the Court to make factual determinations
about what happened in ruling on a motion such as this.
If we do that, the éourt literally would have to try
the underlying case in this case, and that's not why
we are here.
The ruling would be without prejudice to have
the Court recover your position as discovery progresses.
MR. WINCHELL: Thank you, your Honor.
THE COURT: Thank you all, counsel.

{Motion concluded)
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SUPERIQOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a )
Pennsylvania corporation, )
)
Plaintiff, ) NO. 88-2-00947-9
)
v. ) AMERICAN CASUALTY'S
‘ ) SUPPLEMENTAL BRIEF IN
IRA GABRIELSON and CAROL ) SUPPORT OF MOTION FOR
GABRIELSON, husband and wife;) PARTIAL SUMMARY JUDGMENT
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation, )
)
)
}

Defendants.

I.
INTRODUCTION
Since this motion was originally renoted, the court has
entered an order on the original motion, which was heard on
May 15, 1988. That order provides that damages for emotional
distress which are consequential to a bodily injury are covered
under American's policy. The issue thus presented is narrowed

to the question of whether the jury found that there was

AMERICAN CASUALTY'S SUPPLEMENTAL BRIEF - 1
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covered bodily injury for which Carol and Ira Gabrielson
received judgment.
II.
~ COMPLAINT

Gabrielsons' complaint in the underlying action is attached
to the supplemental affidavit of Bruce Winchell as Exhibit A.
The substantive allegations against defendant Jack McDonald are
contained in paragraph nos. XI, XII and XIII,

XI. Defendant Jack McDonald, as pastor of the
Tacoma Chapel, held himself out to the Gabrielsons as
a qualified counselor. In this regard, Carol
Gabrielson began counseling with defendant Jack
McDeonald on a regular basis.

XII. As a result of the counseling sessions,
defendant Jack McDonald became aware of the vulner-
ability of plaintiff Carcl Gabrielson. Defendant Jack
McDonald took advantage of her weakness and her need
for support and manipulated her into leaving her
husband, plaintiff Ira Gabrielson.

XIII. Further, as a result of the manipulation by
defendant Jack McDonald, plaintiff Carol Gabrielson
was coerced and unduly influenced into a having sexual
relationship with defendant Jack McDonald. This
relationship continued from September through December
of 1985,

The other substantive factual allegations are contained in
paragraphs 18 and 19. Paragraph 18 sets forth the allegation
that on March 6, 1986:

Plaintiff Carol Gabrielson was physically assaulted by
defendants John Does 1-4, who bodily dragged her from
the chapel, causing the physical injuries which are
complained of herein.

Paragraph 19 contains the factual allegation supporting the

cause of action for defamation.
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The causes of action which were asserted in the complaint

are set forth beginning at page 7 of the complaint and are

summarized below:

1. Outrage.

2. Intentional counselor malpractice.
3. Negligent counselor malpractice.
4, Pastor malpractice.

5-7 Assault, battery and false imprisonment.

8. Defamation.

9. Loss of consortium,

III.

TRIAL BRIFEF

In plaintiff's trial brief, which is appended to the

Affidavit of Harold Dodge as Exhibit A, plaintiff stated at

page 1:

The Gabrielsons claim that defendant Jack McDonald was
negligent in counseling Carol Gabrielson at a time
when defendant McDonald was her counselor and pastor
at the defendant Community Chapel and Bible Training

Center of Tacoma.

Plaintiffs then continued at page 2 of their brief by discuss-

ing the assault claim.

The plaintiffs are also suing the corporation for an
assault committed by corporation security personnel

against Carcl Gabrielson.

Discussing that aspect of their claim further at page 7,

plaintiffs asserted:

Carol Gabrielson suffered a compression fracture as a
result of her ejection from the chapel.
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Iv.
JURY INSTRUCTIONS
At the end of the case, the court gave Jury Instruction
No. 6, which is attached as Exhibit C to the Affidavit of
Harold Dodge. That instruction states in part:

Plaintiffs claim that defendant Jack McDonald . . .
was negligent as Carol Gabrielson's pastor, or
counselor, or both, in his actions towards Carol
Gabrielson.

The plaintiffs claim that Jack McDonald's negligence
was a proximate cause of psychological and emotional
injuries, resulting in medical and psychiatric treat-
ment and which may require medical and psychiatric
treatment in the future.

The plaintiff, Carcl Gabrielson, claims that Jack
McDonald defamed her and that such defamation was a
proximate cause of psychological and emotional
injuries .

The plaintiff, Carol Gabrielson, claims she was
assaulted, battered and falsely imprisoned by agents
of the defendant Community Chapel and Bible Training
Center of Burien, proximately causing physical,
psychological and emotional injuries resulting in
medial and psychiatric treatment which may require
medical and psychiatric treatment in the future.

(Emphasis added.) Instruction No. 12 contained the instruction
with respect to negligent counseling. Instruction No. 13
contained the instruction with respect to pastoral mal-
practice. Instruction No. 14 contained the instruction with
respect to assault. Instruction No. 15 contained the instruc-
tion with respect to battery. Instruction No. 16 contained the
instruction with respect to false imprisonment.

There can be no legitimate contention that the case which

went to the jury was anything other than one of emotional harm

AMERICAN CASUALTY'S SUPPLEMENTAL BRIEF - 4
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arising from counselor malpractice and pastor malpractice and
that the claim for actual physical injury (compression
fracture) was based upon the March 6th assault, battery'and
false imprisonment claim. Defendants, in the declaratory
action, have come forward with no evidence to the contrary.
Exhibit D to the Affidavit of Harold Dodge contains the
jury verdict form. In answering Question No. 1, the jury found
that Jack McDonald's negligence did injure Carol Gabrielson.
In answering Question No. 3, the jury found that Jack McDonald
injured Carol Gabrielson by defaming her. Damages arising from
defamation are not at issue in this motion. In Question No. 5,

the jury considered the assault, battery and false imprisonment

claim.

Q. Did the Community Chapel and Bible Training
Center assault, batter or falsely imprison
plaintiff Carol Gabrielson, proximately causing
injury to her?

A, No. (¥es or No)

Thus, the only evidence which is before the court is that
plaintiff's claim for a physical injury resulting from an
assault, battery or a false imprisonment was rejected by the
jury. Again, defendants have come forward with no evidence to
create a factual issue to contradict this evidence. A party
resisting a motion for summary judgment may not rest on mere

allegations or assertions that factual issues exist.

AMERICAN CASUALTY'S SUPPLEMENTAL BRIEF - 5 AN POWELL MOSS & MILLER

0IS: 0984p 3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647
(P06) 223.7000

Gad g83aad

T

RFLL1L7 20

=TT
LT3




w 00 =~ B N e W N

bo Do [n=] Do o oo bo —t - e L — — e — — o
S O e W NN = O O 00 = W N = O

V.
LEGAL ISSUE

The legal issue before the court is whether emotional harm
arising from counselor malpractice, including sexual mis-
conduct, is harm which is consequential to a bodily injury.
The authorities discussed previously clearly demonstrate that
when an act causes emotional harm, rather than physical harm,
there is no covered bodily injury.

Since first briefing the issue, American has noted that
this question was recently addressed in the Eastern District of
Virginia. American and Foreign Insurance v. Church School and
Diocese of Virginia, 645 F. Supp. 628 (E.D. Va. 1986). Claims
were asserted against a teacher, supervisory personnel, and a
church school in connection with sexual abuse of an ll-year-old
student. Causes of action were asserted for assault, battery,
and infliction of emotional distress. Coverage was provided
for bodily injury caused by an occurrence. The court stated:

The insurance policy defines "bodily injury" as

"bodily injury, sickness or disease." American

contends that this term connotes physical injuries to

the body, as opposed to emotional injuries to the

person, and that the Jchnsons' claims are not covered

because they allege purely emotional harm. 1In
response, Church Schools argues that it is the type of
claim alleged and not the basis of the damages sought
that should determine coverage. Because the Johnsons
allege a battery, which requires some type of body
contact, such claim, so church schools contends, fits
within the definition of "bodily injury.” The policy
makes no reference to "body contact.?

AMERICAN CASUALTY'S SUPPLEMENTAL BRIEF - 6
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While the Virginia courts have not interpreted the
term "bodily injury," courts that have interpreted
this language have determined that it limits policy
coverage to physical injury to the body and_does not
include claims for purely nonphysical or emotional
harm, (Citation omitted.)

[Church school's] argument appears to ignore the
distinction between physical or bodily contact and
injury.

Id. at 632. A copy of the Church Schools case is attached to

this memorandum.
VI.

CONCLUSION

It is not disputed that there was bodily contact between
Carol Gabrielson and Jack McDonald. However, there is no
evidence that the jury made any award for bodily injury. To
the contrary, the jury rejected Gabrielson's physical injury
claim, as described in Instruction No. 6, when it rejected her
assault, battery and false imprisonment claim. Accordingly,
American respectfully requests that an order granting it
partial summary judgment be entered by this court.

DATED this 3O7u day of YDecemnex , 1988.

LANE POWELL MOSS & MILLER

By

Bruce Winchell
Attorneys for American
Casualty
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defendant’s “wrongful act” was not the
failure to adequately mark or remove the
wreck, but was rather the decision not
to better mark or remove the wreck,
which decision was made ashore. ...

Id. at 64. The court rejected this line of
reasoning, declaring that “ ‘the foundation
of the right to recover [under DOHSA]is a
wrongful act or omission teking effect on
the high seas.'” [d., quoting Lacey v
L.W. Wiggins Airways, Ine, 95 F.Supp.
916, 918 (D.Mass.1951). In Lacey, defend-
ant’s alleged failure to inspect a plane
properly on land was held to be grounds
for a DOHSA claim based on the plane’s
subsequent crash into the high seas. La-
cey, 593 F.Supp. at 917-918. See also
Shaw v. Grumman Aerospace Corp., 593
F.Supp. 1066 (8.D.Fla.1984), a/fd, 778 F.2d
736 (11th Cir.1985) (DOHSA deemed appli-
cable in suit against aircraft manufacturer
seeking recovery for a death caused by the
sudden crash of a carrier-launched plane
which allegedly malfunctioned because of
design defects).

In light of existing authority, the Court
finds that DOHSA is applicable to the facts
here. Plaintiff’s allegations that Defend-
ants acted negligently both before and af-
ter the snorkeling expedition do not defeat
admiralty jurisdiction. The key operative
fact, disputed by none of the parties, is that
the decedent’s illness commenced while he
was participating in the snorkeling expedi-
tion; ie., while he was on the high seas, as
defined by DOHSA, in connection with an
activity bearing a substantial relationship
to a traditional maritime activity—the oper-
ation of a cruise ship on the high seas.

This Court further finds, pursuant to the
Supreme Court's recent decision in Of-
shore Logistics Inc. v. Tallentire, — U.S,
—, 106 5.Ct. 2485, 91 L.Ed.2d 174 (1986),
that Plaintiff here shall be barred from
seeking recovery under the Florida Wrong-
ful Death Act or any other state wrongful
death statute. The Supreme Court’s ruling
in Tallentire states unequivocally that
state wrongful death statutes are pre-empt-
ed by DOHSA where it applies. [Id. at
——, 106 S.Ct. at 2500. As DOHSA only

allows recovery for pecuniary damages,
Plaintiff shall be barred from seeking non-
pecuniary damages in this cause of action.

The Court having carefully reviewed the
record in this cause, having considered the
memoranda submitted by the parties, and
being otherwise fully advised in the matter,
it is hereby

ORDERED AND ADJUDGED that De-
fendants’ Motion for Partial Summary
Judgment on the Issue of the Applicability
of the Death on the High Seas Act be and
the same is hereby GRANTED.

AMERICAN AND FOREIGN
INSURANCE COMPANY,
Plaintiff,

Y.

CHURCH SCHOOLS IN the DIOCESE
OF VIRGINIA, et al., Defendants.

Civ. A. No. 86-0297-R.

United States District Court,
E.D. Virginia,
Richmond Division.

Sept. 29, 1986.

Insurer brought action seeking declar-
atory judgment that it had no duty to de-
fend or indemnify private school, teachers
and staff members against suit brought by
11-year-old student and her mother for al:
leged assault and battery, intentional and
negligent infliction of emotional distress
and negligent improper sexual conduct
arising out of teacher’s allegedly touching
student in a sexual manner. The Dist.}-ict
Court, Merhige, J., held that: (1) claims
were not covered by school’s liability polr
¢y, and thus, insurer had no duty to defend,

O
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-and (2) insurer was not estopped from de- al or in violation of individual's right of

nying coverage.
Ordered accordingly.

1. Insurance €=435.38, 514.9(1)

Claims against private school, teachers
and staff members brought by 11l-year-old
student and her mother for alleged assault
and battery, intentional and negligent in-
fliction of emotional distress arising out of
teacher’s allegedly touching student in a
sexual manner were claims for purely emo-
tional injury and as such were excluded
from coverage under policy, which insured
school, teachers and staff and which obli-
gated insurer to pay all sums insured
might become legally obligated to pay as
damages because of bodily injury caused
by an occurrence; therefore, insurer had
no duty to defend school, teachers, and
staff. :

2. Insurance €=435.38, 514.9(1)

Claims against private school, teach-
ers, and staff members by 11-year-¢ld stu-
dent and her mother for alleged negligent
improper sexual conduct arising out of
teacher’s allegedly touching student in g
8exual manner were occurrences under pol-
iey which covered school, teachers, and
staff members; however, due to fact that
no bodily injury was alleged, negligence
claim fell outside cope of policy’s compre-
hensive general liability coverage and in-
surer had no duty to defend school, teach-
ers, and staff,

3. Insurance €=435.38, 514.9(1)

Claims against private school, teach-
ers, and staff members brought by 11-
year-old student and her mother for alleged
8ssault and battery, intentional and negli-
gent infliction of emotional distress and
Degligent improper sexual eonduct arising
out of teacher’s allegedly touching student
ID 8 2exual manner were not covered under
broad-form comprehensive liability cover-
age for school, teachers, and staff mem-

under which personal injury was cov-
ered and defined as injury arising out of
publication or utterance of libel or slander
or other defamatory or disparaging materi-

privacy; there was no claim asserted for
libel, slander, defamation, or disparage-
ment, and thus, insurer had no duty to
defend school, teachers, and staff.

4. Insurance $=435.38, 514.9(1)

Claims against private school, teach-
ers, and staff members brought by 11-
year-old student and her mother for alleged
assault and battery, intentional and negli-
gent infliction of emotional distress and
negligent improper sexual conduct arising
out of teacher’s allegedly touching student
in a sexual manner did not fall within
broad-form ecomprehensive liability cover-
age which covered personal injury and de-
fined the injury as arising out of violation
of individual’s right of privacy; alleged re-
marks of teachers and staff members at
certain meetings were not claimed to have
involved matters held private by student
and mother, and thus, insurer had no duty
to defend school, teachers, and staff.

5. Insurance €390

Insurer was not estopped from deny-
ing coverage for private school, teachers,
and staff members where insurer filed de-
claratory judgment suit to have liability
under policy determined and insurer provid-
ed adequate notice to insured of intent to
contest coverage in its reservation of rights
letter; it was not necessary for insurer to
specifically enumerate each factual element
of claims in its letter.

Henry H. McVey, III, John M. Ozkey,
Jr., Christopher C. Spencer, McGuire,
Woods & Battle, Richmond, Va,, for plain-

Sa’ad El-Amin, Richmond, Va., for de-
fendants Loree Anitra Johnson and Judy
Johnson.

Samuel W. Hixon, III, A. Peter Brodell,
Williams, Mullen & Christian, Richmond,
Va., Margaret L. Bacigal, for defendants
Church Schools in the Diocese of Virginia,
Allen W. Becker, Peggy Ross, Susan E.
Goff and Amy Archina).
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MEMORANDUM
MERHIGE, District Judge.

Plaintiff is 2 New York corporation en-
gaged in the business of insurance, whose
principal place of business is in Charlotte,
North Carolina.

Defendant Church Schools in the Diocese
of Virginia is a Virginia corporation whose
principal place of business is in Virginia.

The individually named defendants are
each citizens of the Commonwealth of Vir-
ginia.

Jurisdiction is premised on 28 U.S.C.
§ 1332 and 28 US.C. §§ 2201 and 2202

The matter comes before the Court on
the plaintiff insurance company's motion
for summary judgment. Having been fully
priefed and argued, the motion is ripe for
disposition.

Fucts

This suit brought by the American and
Foreign Insurance Company (“American”)
seeks a deciaration that it has no duty to
defend or indemnify Church Schools in the
Diocese of Virginia (“Church Schools’) and
several of its teachers and staff members
against a suit brought by a student, Loree
Anitra Johnson, and her mother, Judy
Johnson, against St. Catherine’s Sehool and
the individually named defendants in the
instant suit. Church Schools is a corpora-
tion operating several schools in Virginia,
including St. Catherine's School. Church
Schools carries a liability insurance policy
issued by plaintiff which insures the
schools, their teachers and staff members,
under certain circumstances.

For convenience, the Court’s reference to
Church Schools in this memorandum is in-
tended to include each of the named de-
fendants.

The Johnsons' suit arises from an inci-
dent which allegedly occurred at St. Cath-
erine’s on September 27, 1985, Loree John-
son, & St. Catherine’s student then age 11,
alleges that she fell off of her stool in art
class. In the course of getting up, her art
teacher, defendant Archinal, squeezed her
buttocks in a sexually suggestive manner.

SUPPLEMENT

The Johnsons allege that when they report-
ed the incident to the Director of the Mid-
dle School, defendant Ross, and the Head-
master, defendant Becker, these individuals
engaged in a cover-up and failed to fully
and fairly investigate the incident. They
claim that a meeting was held at which
Loree was humiliated and Mrs. Johnson
was harassed. The Johnsons further al-
lege that Becker and Ross, along with the
school chaplain, defendant Goff, humiliated
Loree at a schoolwide assembly by giving a
sermon about how a jealous little school
girl had ruined the life of a schoolteacher
by falsely claiming sexual abuse.

Loree and her mother filed a Motion for
Judgment in Richmond Circuit Court on
March 1, 1986. In their suit against St.
Catherine’s and the individual defendants,
they alleged counts of assault and battery
and intentional infliction of emotional dis-
tress and sought compensatory and puni-
tive damages for Loree’s and Mrs. John-
son’s mental anguish and humiliation.

On March 19, 1986, Church Schools noti-
fied its local insurance agent of the law-
guit, who conveyed this information to
American on March 21, 1986. Ina letter
dated March 25, 1986, American informed
Church Schools that it “reserve(d) the right
to set up any and all defense(s) of non-cov-
erage” with respect to 4y claim being
presented on behalf of Loree Anitra John-
son for (1) assault and battery, (2) inten-
tional emotional harm occurring as & result
of an oceurrence on or about 9/25/85." It
based its reservation of rights on claims of
untimely notice of the claim and non-cover-
age of intentional acts.

The Johnsons filed an Amended Motion
for Judgment in the Richmond Cireuit
Court on September 16, 1986. While add-
ing no new counts to their previously 8k
leged assault and battery and intentional
infliction of emotional distress claims, the
Johnsons did add allegations of negligent
“/mproper sexual contact” and negligent
infliction of emotional distress. The
amended motion for judgment was br?ug}.“
to the Court’s attention for the first time in
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the hearing on the instant motion for sum-
mary judgment on September 17, 1986.

Procedural Background

American filed its declaratory judgment
action in this Court on May 9, 1986, asking
for a declaration that it owed no duty to
defend or indemnify Church Schools or its
employees against the Johnsons’ lawsuit.
American provided three grounds for its
proposed declaration: (1) failure of a condi-
tion precedent to coverage under the poli-
¢y, claiming Church Schools had failed to
provide notice of the occurrence “as soon
as practicable’; (2) lack of coverage under
the policy provision covering “bodily injury

. caused by an occurrence”; (3) lack of
coverage under the provision covering
“personal injury” arising out of “a publica-
tion or utterance ... of a libel or slander or
other defamatory or disparaging material,
or ... in violation of an individual's right
of privacy.”

In its answer, in addition to denying
American’s claims of untimely notice and
lack of coverage, Church Schools raised the
affirmative defenses of waiver and estop-
pel, claiming that the reservation of rights
letter failed to reserve the right to contest
coverage of the sermon incident, but raised
only the sexual assault incident itself,

American filed the instant Motion for
Summary Judgment on August 29, 1986,
seeking judgment in its favor on the
grounds of non-coverage under both the
bodily injury and personal injury policy pro-
visions. Church Schools, in opposition to
the motion, claims coverage under both
provisions and waiver of non-coverage of at
least the sermon incident.

The Merits

Thf! parties raise no factual dispute as to
the literal content of the Johnsons’ Motion
for Judgment, Amended Motion for Judg-

L. Plaintiff has argued that the Court should look
beyond the allegations in the motion for judg-
ment to the underlying facts disclosed by the
dfposlﬁons and incorrectly cites Reisen v. Aetna
Life and Casualty Co., 225 Va. 327, 302 S.E.2d
529 (1983) as support for its position. In fact,

does not deviate from the Virginia Su-
preme Court's traditional position established in
Travelers, supra, that the duty to defend is deter-

ment, or the insurance policy covering
Church Schools. Therefore, the Court is
presented solely with the legal issue of the
proper interpretation to be given the bodily
injury and personal injury coverages under
the policy and whether the scope of either
or both of these provisions encompasses
the Johnsons’ claims, creating a duty on
American to defend the lawsuit. A finding
that such claims were not covered does not,
however, end the matter, for the Court
must determine whether American is es-
topped from raising non-coverage as a de-
fense. ‘

Because this action is before the Court
pursuant to its diversity jurisdiction, state
law applies. Erie Railroad Co. v. Tomp-
kins, 304 U.8. 64, 58 S.Ct. 817, 82 L.Ed.
1188 (1938). Since the insurance policy
was issued and delivered in Virginia and all
relevant acts and omissions occurred in Vir-
ginia, Virginia law applies to this dispute.
Maryland Casualty Co. v. Burley, 845
F.2d 138 (4th Cir.1965).

I. Coverage of the Claims

Under Virginia law, coverage is deter-
mined by examining whether the allega-
tions of the motion for judgment fall within
the scope of the policy’s coverage. Travel-
ers Indemnity Co. v. Obenshain, 219 Va.
44, 46, 245 S.E.2d 247, 249 (1978).! Ouly if
it clearly appears that the claims set forth
in the motion for judgment are not covered
is the insured relieved of its duty to defend.
If coverage is in doubt, the insurance com-
pany must defend. Travelers, supra, 219
Va. at 46, 245 S5.E.2d at 249 (citing London
Guar. Co. v. C.B. White & Bros., 188 Va.
195, 198-200, 49 S.E.2d 254, 255-56 (1948)).
Further, the Court must examine the alle-
gations of the Amended Motion for Judg-
ment, a8 any new or different causes of

mined solely from the allegations in the motion
for judgment. Reisen, supra, 302 S.E2d at 531.
The Court held that the insurer had a duty to
defend based on 8 motion for judgment alleging
both negligence and intentional torts despite the
trial court’s determination based on the under-
lying facts in the declaratory judgment suit that
the injury was caused by non-covered intention-
al acts. Reisen, supra, 302 S.E.2d at 531.
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action raised therein also could create 3 definition of “bodily injury.” The policy
duty to defend. See Bernard v. Gulf Ins. makes no references to “body contact.”
Co., 542 S.W.2_d 429, 431 fTe;.Civ.Ap_op- While the Virginia courts have not inter-
1976). As the .u.xsurance p_ohcy in the i~ preted the term “hodily injury,” courts that
stant case .specl_flca.lly provides, as long 88 have interpreted this language have deter-
the allegations 1n the Motion for J udgment  mined that it limits policy coverage to phys-
present potentially cove}'ed claims, t:he M- jeal injury to the body and does not include
gurer must defend even if the allegations in  ¢laims for purely nonphysical or emotional
fact are groundless, false or fraudulent. harm. See, e.g. Rolette County v. West-
Thus, in the instant case, the Court must ern Casualty & Surety Co., 452 F.Supp.
examine the allegations of the Johnsons’ 125, 130 (D.N.D.1978). In Rolette, the
Motion for Judgment and Amended Motion court held that “bodily injury” coverage did
for Judgment to determine whether they pot extend to “nonphysical harm to the
present claims within the scope of the poli- person.” While the claim was denominated
cy's coverage. The parties agree that, if an “injury to the person,” the court held
coverage exists, it i8 found under either the that the insurer was under no duty to
Comprehensive General Liability Insurance defend where only damages for humiliation
provisions covering ‘‘bodily injury” or the and emotional distress were sought. Ro-
Broad Form Comprehensive General Liabil- lette, supra, 452 F.Supp. at 130; see also
jty provisions covering “personal injury” St Paul Fire & Marine Ins. Co. v. Camp-

arising from the commission of certain enu- bell County School Dist., 612 F.Supp. 285,
merated torts.? 287-88 (D.Wyo.1985) {(no duty to defend
under “bodily injury” coverage ‘“where par-

A. Bodily Injury Coverage ty not suing for physical injury or dis-

The Comprehensive General Liability €ase”)

coverage obligates American to pay “all While Church Schools argues that 8
gums which the insured shall become legal claim for assault and battery is covered, its
Iy obligated to pay as damages because of sole support for this claim is the Black’s
... bodily injury ... caused by an occur- Law Dictionary definition of “hattery.”
rence.”” The parties’ dispute concerns Their argument appears 10 ignore the dis-
whether the Johnsons allege: (1) 8 bodily tinction between physical or bodily contact

injury, (2) caused by an occurrence. and injury. While it is true that Johnson
' alleges a bodily contact, the harm alleged i8

1. Bodily Injury purely emotional. Defendant argues that

[1]1 The insurance policy defines ‘bodily Loree may ‘‘more forcefully prove her
injury” as “bodily injury, sickness or dis- claim for bodily injury at trial”’ However,
ease” American contends that this term 0 ruling on the duty to defend, the Court
connotes physical injuries to the body, as looks only at the allegations in the M
opposed to emotional injuries to the person, for Judgment and not at what may be
and that the Johnsons’ claims are not coy- provenats subsequent trial. In giving the
ered because they allege purely emotional '.‘b"d_ﬂl’ injury” coverage its plain meaning
harm. In response, Church Schools argues it simply does not COVEr t.he Johnsons

claim for purely emotional injury.

that it is the type of claim alleged and not

the basis of the damages gought that While the plaintiff raises additional alle-
ghould determine coverage. Because the gations of negligence in the Amended_ o
Johnsons allege 8 battery, which requires tion for Judgment, it adds no allegations
some type of body centact, U

ch claim, so  which even arguably claim physical o
Church Schools contends, fits -within the ly injury. Thus, the result remains

2. See Exhibits B & C to Memorandum in Sup- ment.
port of Plaintiff's Motion for Summary Judg-
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the Johnsons' claims are not for covered
bodily injuries.

2. Occurrence

[21 Even if the Johnsons' claim were
construed as alleging a ‘bodily injury,”
guch injury also must arise out of an “oc-
currence” in order to be covered. Under
the policy and Virginia law, the term “oc-
currence” is defined as an “accident ...
which results in bodily injury or property
damage neither expected nor intended from
the standpoint of the insured.” Travelers,
supra, 219 Va, at 47, 245 5.E.2d at 248
Under such_a provision, allegations of in-
tentiona! torts are not covered and impose
no duty to defend. Travelers, supra, 219
Va. at 47, 245 S.E.2d at 249. While Virgin-
ia courts have not decided whether an al-
leged assault and battery would be covered
under such a clause, courts which have
considered this precise issue generally have
held that coverage is not afforded. See
Annot., 72 A.L.R. 8d 1090, 1103-04 (1976).

The Johnsons’ original Motion for Judg-
ment alleges only intentional acts by the
insured—assault and battery and intention-
al infliction of emotional distress. There-
fore, their claims, as originally asserted,
are not for covered “occurrences” under
the bodily injury coverage.

The Johnsons’ Amended Motion for
Judgment, however makes new allegations
that Archinal “negligently ... made im-
proper sexual contact with Loree” and that
the defendants “engaged in specific con-
duct which was negligently ... designed to
frighten, intimidate and embarrass plain-
tiffs.” ¥ In the prayer for relief, plaintiff
further seeks compensatory damages for
negligent infliction of emotional distress.
While the plaintiff questions the validity of
these allegations,® the merit of plaintiff’s
contentions is immaterial in determining
the insurer’s liability to defend. See, e.g.,
Brohawn v. Transemerica Ins. Co., 216
Md. 896, 407-08, 347 A.2d 842, 850 (Insurer

3. Amended Motion for Judgment 11 13, 42.

4 Plaintiff's counsel argues that the added alle-
gations are invalid because Virginia law does

must defend any suit stating covered claim
even though it “cannot possibly succeed
because either in law or in fact there is no
basis for a plaintiff’s judgment.’’) (quoting
Burd v. Sussex Mutual Ins. Co., 56 NJ.
383, 389, 267 A.2d 7, 10 (1970)). The Court
is limited to ascertaining from the motion
for judgment itself whether its allegations
“gtate a case which may be covered by the
policy.” Travelers, supra, 219 Va. at 46,
245 5.W.2d at 249.

Under this broad standard, the plaintiff’s
allegations of negligence state a claim for
an “occurrence” under the policy. How-
ever, because the plaintiff has not alleged
any bodily injury, the negligence claim still
falls outside the scope of the policy’s Com-
prehensive General Liability coverage.

B. Broad Form Comprehensive Liabil-
ity Coverage

Church Schools further contends that the
Johnsong’ claims fall under American’s
Broad Form coverage. Under this section,
“personal injury” is covered and is defined
as “injury arising out of one or more of the
following offenses ... (3) a publication or
utterance (a) of a libel or slander or other
defamatory or disparaging material, or (b)
in violation of an individual’s right of priva-
ey.”

1. Libel, Slander, Defamation or Dis-
paragement Claim

[3] American quite properly claims that
the Johnsons' Motion for Judgment alleges
no claim for libel, slander, defamation, or
disparagement, and therefore is not cover-
ed. In fact, the motion for judgment
makes no allegations that any false state-
ments were made—an essential element in
torts of this nature.

The cases cited by plaintiff support their
contention that the personal injury cover-
age applies only to claims for persenal inju-
ries actually arising out of the enumerated
torts, and not to claims which merely make

not recognize causes of action for negligent as-
sault and battery or negligent infliction of emo-
tional distress.

LR LN

e

B
~— e LT e

LT XN
[, W) e

RRE T

——

[4+]

- [

-,

w

-

o

v v



amehd -
AL

tince &

Caue RAUITLL

634

reference to allegedly libelous or disparag-
ing statements as factual background. In
C.0. Morgan Lincoln-Mercury, Inc. v
Vigilant Ins. Co., the Yancys sued a car
dealer for conversion. 521 S.W.2d 318
(Tex.Civ.App.1975). In pleading the facts
of their conversion claim, the Yancys al-
leged that Morgan “gdid willfully, malicious-
ly, unlawfully, speak and utter libelous re-
marks which were caleulated to, and did,
defame Plaintiff.” Morgan, supra, 521
SW.2d at 319. The court held that this
claim was not covered by the personal inju-
ry provision because the suit was for con-
version, not defamation, and damages were
not sought for the allegedly defamatory
remarks. Instead, the court deseribed such
allegations as a mere “recital of the facts
leading up to the conversion,” creating no
duty to defend. Morgan, supra 521
S W.2d at 321-22; see also Omark Indus-
tries, Inc. v. Safeco Ins. Co, 590 F.Supp.
114 (D.Or.1984) (factual allegation of dis-
paraging remark in context of sex discrimi-
nation suit did not create coverage}.

. To refute American’s claim of non-cover-
age under the personal injury clause, the
defendant Church Schools merely makes a
conclusory statement that the ‘“very es-
sence” of the Johnsons' claims is that the
defendants made defamatory or disparag-
ing remarks to the Johnsons.® Defendant
fails to cite any case in support of its
position, nor does it point to any specific
allegations in the motion for judgment.

Even if such allegations could be found
in the motion for judgment, the mere fact
that the factual allegations of 8 complaint
contain the words “libel” or “disparaging”
cannot form the basis for coverage under
this provigion. As the cases cited by plain-
tiff recognize, coverage must be deter-
mined based on the claims under which
relief is sought. In the instant case, the
Johnsons’ claims are not for injuries aris-
ing out of one of the defamation torts
enumerated in II(D)3)a) of the Broad
5. In fact, at the hearing on the instant motion,

Church Schools' counsel didn't raise this conten-
tion, but instead claimed for the first time that

645 FEDERAL SUPPLEMENT
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Form provisions and are not covered there-
under.

2. Invasion of Privacy Claim

{4] At the hearing on the instant mo-
tion, defense counsel argued for the first
time that the Johnsons’ claims fell within
the Broad Form provisions covering per-
sonal injuries arising out of the offense of
utterances in violation of an individual's
right of privacy. The defendants contend
that the alleged statements made in the
October 1, 1985, meeting between St. Cath-
erine’s personnel and the Johnzons and in
the alleged October 24, 1985 sermon by
Goff raised invasion of privacy claims.

While no cases have been located inter-
preting the invasion of privacy policy provi-
gion, it must be examined in the same light
as the defamation policy provision. Thus,
the Johnsons’ claims may be covered under
this provision if their motion or amended
motion for judgment raises 8 substantive
claim for invasion of privacy, but not if it
merely alleges facts relating to an invasion
of privacy as factual background to their
assault and battery and intentional inflic-
tion of emotional distress claims. See, e.g.,
Morgan, supra, 521 S.W.2d at 321-22.

Neither the Johnsons’ motion for judg-
ment nor their amended motion for judg-
ment raises allegations supporting 2 sub-
stantive claim for invasion of privacy. The
defendants’ alleged remarks in the October
15th meeting and the October 24th sermon
are not claimed to have involved matters
held private by the plaintiffs. The Johr
gons’ only contention is that the defend-
ants’ remarks humiliated and embarrassed
them. The mere fact that these remarks
may have involved private matters, while
not alleged by defendant Church Schools,
at most provides factual background to the
Johnsons' claim for intentional infliction of
emotional distress. As such, these allega
tions do Dot trigger coverage under the
Broad Form personal injury provisions.

the Johnsons’ claims are for utterances in viola-
tion of their right to privacy.
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Thus, the Johnsons’ claims are not cover-
ed under the personal injury provisions of
American's policy, and the Court concludes
that, absent a waiver or estoppel, American
has no duty to defend such claims.

1. Waiver and Estoppel

(5] The defendants assert that even if
the Johnsons' claims are not covered,
American is estopped from denying cover-
age of the Johnsons’ intentional infliction
of emotional distress claim concerning the
assembly incident because their reserva-
tion-of-rights letter did not reserve the
right to contest coverage of that incident.

American correctly, in the Court’s view,
cites the general rule that the defense of
waiver and estoppel cannot be used to ex-
tend coverage where coverage does not
exist. See, e.g., Insurance Co. of North
America v. Atlantic National Ins. Co.,
329 F.2d 769, 775 (4th Cir.1964). As the
defendant points out, an exception does
exist when the insurer “assumes and con-
ducts the defense of an action ... without
disclaiming liability and giving notice of its
reservation of rights, “in which case it is
then estopped from later denying coverage.
Atlantic, supra, 829 F.2d at 775.

The exception only applies, however, “in
the rare instance when an insurer, with
knowledge of the lack of coverage, as-
8umes and conducts a defense without ei-
ther disclaiming liability or under a reser
vation of rights.” Rowe v. United States
Fidelity and Guaranty Co., 875 F.2d 215,
221 (4th Cir.1967). Thus, an insurer has
been estopped from denying coverage
when it has actively conducted a defense
and participated in a settlement, Dairy-
land Ins. Co, v, Hughes, 817 F.Supp. 928,
939 (W .D.Va.1970), or has attempted to dis-
claim coverage three days prior to trial,
Aetna Life and Casualty Co. v. McCabe,
556 F.Supp. 1342, 1855 (E.D.Pa.1983).

The insurer has not been estopped, how-
ever, where it has given notice of its intent
to contest coverage through “a timely res-
ervation of rights under the policy which
falr‘ly_ informs the insured of the insurer’s
Position.”  Aetna, supra, 556 F.Supp. at

1354. Filing of a declaratory judgment
suit to have liability under the policy deter-

mined also bars application of estoppel. -

Allied Mutual Ins, Co. v Hingst, 360
F.Supp. 1204, 1209 (D.N.D.1973).

In the instant case, American is not es-
topped from denying coverage of the John-
sons’ claims. Indeed, American provided
adequate notice to Church Schools of its
intent to contest coverage in its reservation
of rights letter and in the instant declarato-
ry judgment action. While defendant ar-
gues that the reservation of rights letter
did not expressly contest coverage of the
sermon incident, such a technical reading
of the letter is inappropriate. The letter
adequately informed the insured that
American contested its duty to defend
against Johnsons’ claims. It was not nec-
essary for American to specifically enumer-
ate each factual element of these claims.
American gave timely notice of its position
before any defense was begun. Trial of
the Johnsons’ claims is not scheduled until
March 1987, and the insured ean elaim no
prejudice when it has six months to prepare
its case.

An appropriate order granting the relief
sought will issue.

JUDGMENT ORDER

For the reasons stated in the accompany-
ing Memorandum this day filed and deem-
ing it proper so to do, it is ADJUDGED,
ORDERED and DECLARED as follows:

1. American and Foreign Insurance
Company has no duty to defend Church
Schools in the Diocese of Virginia, Allen W.
Becker, Peggy Ross, Susan Goff and Amy
Archinal against the allegations contained
in Motion for Judgment and Amended Mo-
tion for Judgment filed in the Circuit Court
of the City of Richmond, Virginia styled,
Loree Anitra Johnson, an infant who
sues by and through her next friend and
mother, Judy Johnson, plaintiff, v. St.
Catherine’s School, Allen W. Becker, Peg-
gy Ross, Susan E. Goff and Amy Archi-
nal, under date of March 13, 1986; and
September 16, 1986 respectively.

-
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9. American and Foreign Insurance
Company has no duty to indemnify Church
Qchools in the Diocese of Virginia, Allen w.
Becker, Peggy Ross, Susan Goff and Amy
Archinal, for any sum which they might be
legally obligated to pay as damages on the
basis of the allegations set forth in the
aforementioned Motion for Judgment or
Amended Motion for Judgment.

Judgment is entered for plaintiff and
against the defendants. Plaintiff is enti-
tled to its taxable costs.

Leonard F. GAJKOWSKI, Plaintiff,
v

SECRETARY OF HEALTH AND
HUMAN SERVICES, Defendant.

No. CIV-82-480C.

United States District Court,
W.D. New York.

Sept. 29, 1986.

Claimant sought judicial review of the
denial of disability benefits. Following a
remand to the Secretary of Health and
Human Services for further findings, the
Secretary denied benefits without holding a
new hearing. The District Court, Curtin,
Chief Judge, held that the administrative
law judge and the Appeals Council failed to
give sufficient weight to 2 vocational re-
port which indicated that the claimant was
unable to work and, therefore, the denial of
disability benefits was not supported by
substantial evidence.

Reversed and remanded.

Social Security and Public Welfare
&143.75

Neither administrative law judge nor

Appeals Council gave sufficient weight to

vocational report which provided detailed
analysis based on long-term, firsthand ob-
gervation of claimant in various work set-
tings, which provided evidence of ciaim-
ant’s actual inability to work and which
concluded that claimant’s back pain made
him unable to perform any vocational activ-
ity and, therefore, denial of disability bene-
fits to claimant, who was 49-year-old truck
driver with sixth-grade education and who
sustained injuries to his knee and back,
was not supported by substantial evidence.

Joseph M. Broderick, Buffalo, N.Y., for
plaintiff.

Roger P. Williams, U.8, Atty. (Kathleen
M. Mehltretter, and Denise E. O'Donnell,
Asst. US. Attys., of counsel), Buffalo,
N.Y., for defendant.

CURTIN, Chief Judge.

In March of 1983, this case was remand-
ed to the Secretary for further findings in
light of the decision of the United States
Court of Appeals for the Second Circuit in
Campbell v. Secretary, 665 F.2d 48 (1982),
reversed, Heckler v. Campbell, 461 Us.
458, 108 S.Ct. 1952, 76 L.Ed.2d 66 (1988).
On remand, the Secretary denied benefits
without holding a new hearing in light of
the Supreme Court’s holding in Campbeil
After carefully reviewing the record, I find
that the Secretary's determination that
plaintiff is not disabled is not supported by
substantial evidence.

Mr. Gajkowski is now 49 years old and
has a sixth grade education. He worked
steadily for some 28 years, the last 17T as 8
truck driver, before injuring his knee and
back (Tr., pp. 39, 70). He attempted to
return to his truck driving job twice after
his back injury, but testified that he was
forced to stop both times because of pain
(Tr., pp. 91, 95). _

In her initial decision, the Administrative
Law Judge [ALJ] found that Mr. Gajkow-
ki was unable to return to his past wor!(
but retained the residual functional capacr
ty to perform light-to-sedentary work. Al-

37t
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA,
a Pennsylvania corporation,

Plaintiff,
V.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and BARBARA
BARNETT, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER, a Washington
corporation; JACK McDONALD

and "JOANE DOE™ McDONALD,
husband and wife,

Defendants.

NO. 88-2-00947-9

SUPPLEMENTAL
AFFIDAVIT OF
BRUCE WINCHELL

et Tt S s Vvt Nt Vet it et it Nt Vgt el St Vot Nt Nt Vs Nt gt

STATE OF WASHINGTON )
) ss.

COUNTY OF KING )

Bruce Winchell, being first duly sworn upon oath, deposes

and says:

1. I am one of the attorneys representing American

Casualty.

AFFIDAVIT OF BRUCE WINCHELL - 1

0002bw

LANE POWELL MOSS & MILLER
0 R ‘ ' ‘ 3800 RAINIER BANK TOWER
1301 FIFTH AVENUE

SEATTLE, WASHINGTON 98101.2647
206) 223-7000
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2. Attached as Exhibit A to this affidavit is the
complaint filed by Carol and Ira Gabrielson against Community
Chapel and Bible Training Center and others.

Dated this quz day of December, 1988.

BRUCE WINCHELL

SUBSCRIBED AND SWORN to before me this Aq"‘/t—day of
December, 1988,

Quidtle Q. “tfsmpsin

NOTRARY PUBLIC in and for thé State

of Washington residing at '$!¥bﬂﬁggd
My commission expires: C)(/[f/ d

AFFIDAVIT OF BRUCE WINCHELL ~ 2
0002bc

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
t301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647
206) 223-7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,

VvsS.

JACK McDONALD and "JANE DOE"
McDONALD, husband and wife;

IN AND FOR THE COUNTY OF PIERCE

No. 86 2 02792 %

)
)
)
Plaintiffs, )
) COMPLAINT FOR PERSONAL
}
)
)
)

INJURIES AND DAMAGES

DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; and)
"JOHN DOES' NOS. 1-4 AND "IJANE)
DOES" NOS. 1-4, husbands and )

wives; COMMUNITY CHAPEL AND
BIRLE TRAINING CENTER OF
TACOMA; COMMUNITY CHAPEL AND
BIBLE TRAINING CENTER,

Defendants.

COME NOW the plaintiffs by and through thelr attorney

of record, Daniel L. Hanrula of Rush, Hannula & Harkins, aﬁa

for cause of action dgainst the defendants state and allege

as follows:

- B

I.

The court has jurisdiction over the subject matter

herein and th&Pirties hereto.

11717
COMPLAINT - 1

————
U OFICES

RUSH, HANNULA & HARKINS
75 TXCONA BENUE SOUTH
TACOMA, WASHINGTON 342
T, 301

EXHIBIT A
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II.
The plaintiffs Carol Gabrielson and Ira Gabrielson are

husband and wife and are residents of Pierce County.

washington.

ITI.

The defendants.Donald Lee Barnett and Barbara Barnett
are husband and wife and are residents of King County,
washington. Donald Barnett is the head pastor of Community
Chapel and Bible Training Center and as such is responsible
for the administration and direction of the entire congre-
gation, including the Tacoma Chapel. All actions described
of the defendants or either of them were performed on behalf
of the marital community.

IVv.

The defendants Jack McDonald and "Jane Doe" McDonald
are husband and wife and residents of Pierce County,
Washington. Jack McDenald is the pastor of Community Chapel
and Bible Training Center of Tacoma. —All actions described
of the defendants or either of them were performed on behalf
of the marital community.

V. -

The deféhda;ts * JoLmeDGes= 1 -4 aq‘é?Uane Does"‘1?4 are

husbands and wives and are residents of the State of

washington. All actions described of the defendants or any

of them were performed on behalf of the marital community-

1177
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RUSH, HANNULA & HARKINS
25 TACOMA MENLE SORTH

TACOMA. WASHINGTON 3842
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VI.

The defendant Communitylchapel and Bible Training Center
of Tacoma is a corporation licensed to do business and doing
business in the State of washington.

VII.

The defendant Community chapel and Bible Training Center
is a corporation licensed to do business and doing business in
the State of Washington and the is parent corporation of
Community Cnapel and Bible Training Center of Tacoma.

VIII.

At all times material hereto, the defendants John Does 1
through 4 were agents, employees and representatives of
Community Chapel and Bible Training Center and/or Community
Chapel and Bible Training Center of Tacoma and all actions
complained of herein were performed in the scope of their
representation employment and/or agency for the Community
Chapel and Bible Training Center and the Community Chapel and
Bible Training Center of Tacoma.

IX¥.

At all times material hereto, the defendants Donald Lee

Barnett Barbara Barnett, and Jack and "Jane Doe" MacDonald .«

were principals, agents, employees, and representatives of
Community Chapel and Bible Training Center and Community

Chapel and Bible Training Center of Tacoma and all actions

complained of herein were performed in the scope of their

/777
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representation employment and/or agency for the Community
Chapel and Bible Training Center and Community Chapel and

Bible Training Center of Tacoma.
X.

The plaintiffs, Carocl and Ira Gabrielson, regularly
attended services at both the Community Chapel and Bible
Training Center of Tacoma and the community Chapel and Bible
Training Center in Burien for a number of years. As members
of the congregation, Carcl and Ira Gabrielson attended
numerous functions and were active participants in the con-
gregation. In addition, the Gabrielsons tithed a portion of
their income to the congregation to help sustain it.

XI.

. Defendant Jack HcDonaid, as pastor of the Tacoma Chapel,
held himself out to the Gabrielsons as a qualified counselor.
In=this regard, Carcl Gabrielson began counseling with defen-
dant Jack McDonald on a regular basis.

*= XII.
As a result of the counseling sessions, defendant Jack

McDonald became aware of the vulnerability of plaintiff Carol

Gabrielson. Defendant Jack McDonald took advantage of her =

‘'weakness and her need for support and manipulated her into

leaving her husband, plaintiff Ira Gabrielson.
XIII.

4

Further, as a result of the hanipulation by defendant
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Jack McDonald, plaintiff Cafol Gabrielson was coerced and
unduly influenced into a having sexual relationship with
defendant Jack McDonald. This relatienship continued from
September through December of 1985.

XIv.

Defendant Donald Barnett encouraged the members of his
congregation, including the Tacoma Chapel, to form intimate
attachments with members of the opposite sex as part of the
regular services at the Chapel. Defendant Donald Barnett
expressly encouraged married members of the congregation to
form intimate attachments with persons other than the spouses
of the members.

XV.

Defendant Donald Barnett knew or should have known that
these attachments would result in seductions, infidelity and
the breakup of marriages. Further, defendant Donald Barnett
knew or should have known that his agent in Tacoma, defendant
Jack McDonald, was involved in the seduction of female members
of the congregation and was abusing the pastoral privilege.

_ XVI.

In January, 1986, both plaintiffs_Carol and Ira Gabrielson
were disfellowshiped from Community Chapel—;nd Bible Training
Center of Tacoma, as a consequence of carol Gabrielson's

refusal to participate in any further sexual activities with

defendant Jack McDonald.
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XVII.

Plaintiff Carol Gabrielson, in March of 1986, requested
permission to attend services at defendant Community Chapel
and Bible Training Center in Burien, and was told that she
was welcome at that congregation.

XVIII.

On March 6, 1986, plaintiff carcl Gabrielson attended
services at defendant Community Cchapel and Bible Training
Center of Burien. During her visit to that congregation,
plaintiff carol Gabrielson was physically assaulted by
defendants John Does 1 through 4 who bodily dragged her from
the chapel, causing the physical injuries which are
complained of herein. Plaintiff Carol Gabrielson was also
handcuffed and forced into a vehicle belonging to defendant
Community Chapel and Bible Training Center of Burien. The
actions of John Does 1 through 4 were at the direction and
under the request of defendants Jaék McDonald, Donald
Barnett and Barbara Barnett.

XI1X.
- pefendants Jack McDonald, Donald Barnett and Barbara

- .

Barnett have further made disparaging statements I garding
' . WEL -

Carol and Ira Gabrielson to members of the congregation

which tended to injure the Gabrielsons' reputation in the

community.
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FIRST CAUSE OF ACTION

XX.
plaintiffs hereby incorporate by reference as if set
forth in full each and every allegation as set forth in

paragraphs T through XIX.
XXI.

The acts of each of the defendants as stated above are so
extreme as to go beyond all possible bounds of decency. The
conduct of each of the above named defendants was outrageous
and caused the plaintiffs to suffer severe emotional distress.
Each of the above-named defendants acted intentionally or
recklessly to cause severe emotional distress to the

plaintiffs.
SECOND CAUSE OF ACTION

XXII.
The plaintiffs incorporate by reference as if set forth
in full each and every allegation as set forth in paragraphs

I through XXI.
XXIII.

Defendant Jack ;cDonald did not exercise the degree of
care, skill, diliggnce and knowledge comuanly possessed and
exercié%d by a reasonable, caréful and prudent counselor in
this jurisdiction by manipulati%g Carol Gabrielson into a

sexual relationship. iipis intentional or reckless failure

constituted the tort of counselor malpractice.
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THIRD CAUSE OF ACTION

XXIV.

The plaintiffs incorporate by reference as if set forth
.in full each and every allegation as set forth in paragraphs
I through XXIII.

XXV.

Defendant Jack McDonald negligently violated his duty of
care as a counselor by having sexual contact with plaintiff
carcl Gabrielson with the knowledge that Carol Gabrielson was
vulnerable. Defendant Jack McDonald was negligent in coun-
seling plaintiff Carol Gabrielson and so created an unreason-
able risk of physical and mental harm which caused the plaintiff
Carol Gabrielson's injuries. This negligence constitute the

tort of counselor malpratice.

FOURTH CAUSE OF ACTION

XHVI.
The plaintiffs incorporate by reference as if set forth
in full each and every allegation as set forth in paragraphs I
through XXV. S
XXVII.
Deféndants Jack\ucnonald and Donald Barnett intenE}on-

f 3
ally, recklessly, or negligently failed to exercise that

degree of care, skill, diligence and knowledge commonly
possessed And exercised byra reasonable, careful and prudent

= pastor in this jurisdiction. This failure constitutés the
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tort of pastoral malpractice.

FIFTH THROUGH SEVENTH CAUSES OF ACTION

XXVIII.

The plaintiffs incorporate by reference as if set forth
in full each and every allegation as set forth in paragraphs
I through XXVII.

XXIX.

The acts of the defendants on March 6, 1986 which
resulted in injuries to plaintiff Carol Gabrielson were
negligent and/or constitute the torts of assault, battery

and false imprisonment.

EIGHTE CAUSE OF ACTION

XX,

The plaintiffs incorporate by reference as if set forth
in full each and every allegation as set forth in paragraphs
I through XXIX.

XXXI.

The acts of defendants in making disparaging statements

damaging the reputation of the plaintiff constitute the tort

of defamation.

z NINTH CAUSE OF ACTION

ST XOXII.
The plaintiffs incorporate by reference as if set forth

{n full each and every allegation as set forth in paragraphs

I through XXXI.
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XXXITI.

As a further and proximate result of the acts of the
defendants, plaintiff Ira Gabrielson has suffered a loss of
consortium.

XOXIV.

As a direct and proximate result of the intentional,
reckless and negligent wrongful acts of the defendants, and
each of them, plaintiffs have been specially and generally
damaged in an amount to be fully proven at the time of
trial.

WHEREFORE, the plaintiffs pray for judgment against the
defendants as follows:

1. For all general and special damages incurred by
plaintiffs Ira and Carol Gabrielson in an amount to be

proven at time of trial:

2. For plaintiffs' reasonable costs and attorneys' fees

incurred in the prosecution of this‘action:

3. For such other and further relief as the court

deems just and equitable.

DATED this 40  day of , 1986.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
NO. 88-2-00947-9
Plaintiff,
PLAINTIFFS GABRIELSON'S
REPLY TO SUPPLEMENTAL
BRIEF BY AMERICAN CASUALTY

vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL AND
BIBLE TRAINING CENTER, a
Washington corporation, JACK
McDONALD and "JANE DOE"
McDONALD, husband and wife,

Defendants.

L L T g

I. INTRODUCTION

Plaintiff insurance company, in its supplemental brief,
narrows the issue before the court to the guestion whether
the injuries suffered by Carol Gabrielson gqualify as "bodily
injury" under the insurance company's policy of insurance

insuring defendant Community Chapel and Bible Training
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Center. In the concluding section of its brief, the
insurance company admits "that there was bodily contact
between Carol Gabrielson and Jack McDonald." Without
hinting to the court that the "bodily contact" to which it
refers between Carol Gabrielson and Jack McDonald has been
found by a jury to have consisted of the repeated
victimization of Carol Gabrielson by sexual acts into which
Jack McDonald coerced her in the guise of legitimate
counseling and pastoring, the insurance company asks this
court to rule, as a matter of law, that because there is as
yvet no evidence that the sexual acts resulted in rent flesh
or the transmission of a sexually transmitted disease, there
is no "bodily injury" and no coverage.

The ruling sought by the insurance company would erect
artificial distinctions between injuries that have long
since been debunked by medical thought and rejected by
enlightened courts.

II. LAW AND ARGUMENT

The insuring language of plaintiff insurance company's
policy insuring defendant Community Chapel and Bible
Training Center provides that:

The company will pay on behalf of the insured
all sums which the insured shall become
legally obligated to pay as damages because
of

A. Bodily injury.
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to which this insurance applies, caused by an
occurrence.

Coverage A--Bodily Injury Liability, Section 1, page 1 of 8.
Bodily injury is defined as:

B. [Blodily injury, sickness or disease
sustained by any person which occurs during
the policy period.

The issue is whether Jack McDonald's repeated sexual
violation of Carol Gabrielson was sufficient "bodily injury"
to trigger coverage in accordance with this court's prior
ruling that consequential damages as the result of bodily
injury are insured under plaintiff's policy. Dr. Philip G.
Lindsay has submitted an affidavit in conjunction with
defendants Gabrielson's initial opposition to plaintiff's
summary judgment motion and that affidavit remains the only
factual material submitted on the issue raised by plaintiff:

It is my opinion that Jack McDonald, through
the course of conduct that he pursued toward
Carol Gabrielson maneuvered and coerced her
into a position of overwhelming dependence
upon him for her physical, emotional, and
spiritual needs. Carol Gabrielson became s©
dependent upon Jack McDonald that she, for
all intents and purposes, lost her free will
and her will became subordinate to that of
Jack McDonald. Carol Gabrielson eventually
became incapable of resisting Jack McDonald's
counseling, suggestion, and direction. While
Carol Gabrielson was in this state of
dependence, she was not capable of resisting
Jack McDonald's sexual advances and he took
advantage of her, sexually, a great number of
times while he enjoyed such a great degree of
control over her.
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Carol Gabrielson has suffered extreme mental
and psychological injury as a direct result
of being used by Jack McDonald, and through
him, the church that he represented, in this
fashion. In my opinion, the mental and
emotional damage from which Carol Gabrielson
suffers is a direct result of the physical,
as well as mental, way in which she was
violated by Jack McDonald.

Affidavit of Philip G. Lindsay submitted in opposition to

plaintiff's original Motion for Summary Judgment.

The only medical evidence submitted in this declaratory
action is that Carol Gabrielson was physically violated by
Jack McDonald and that that violation directly resulted in
injury and consequential damages. The physical violation
about which we are talking is sexual viclation, or, as
plaintiff is frank to admit in its supplemental brief,
"sexual misconduct." Jack McDonald used his position of
trust to control Carol Gabrielson and to coerce her into
sexual acts. Carol Gabrielson's mental and emotional
injuries are the direct result of the way he physically
"yiolated” her. The cases cited to this court by the
defendants Gabrielson to date demonstrate that cnce a
physical violation is shown, coverage for bodily injury is

triggered without regard to degree of physical injury.

In the New Jersey case NPS Corporation v. Insurance

Company of North America, 517 A.2d 1211 (N.J. App. 1986),

the court ruled that emotional and psychological injuries

directly resulting from nonconsentual violation of a
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plaintiff’
more than

body, was

s bodily integrity, even though it involved no
the defendant's touching parts of the plaintiff's
a covered "bodily injury":

We hold that the term "bodily injury" as used
in the policy, includes the emotional and
psychological sequelae allegedly resulting
from the unauthorized invasion of the
complainant's person.

715 A.2d at 1212.

In supporting its holding, the court reascned that

emotional

and mental harms are real bodily injuries that may

result from physical violation:

[O]Jur "courts have come to recognize that
mental and emotional distress is just as
'‘real' as physical pain, and that its
valuation is no more difficult.”

* * *

Within that framework, we disagree with INA's
argument that bodily injury necessarily
entails some physical or corporeal harm
caused by the application of external
violence. We are unable to separate a
person's nerves and tensions from his body.
Clearly, emotional trauma can be as disabling
to the body as a visible physical wound.
Moreover, it is common knowledge that
emotional distress can and often does have a
direct effect on other bodily functions.

517 A.2d 1213-14.

When

mental and psychological injury directly flows

from a physical violation, those injuries are "bodily

injuries":
/117
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Accordingly, we are convinced that the term
"bodily injury," as used in the policy,
encompasses claims for emotional distress
caused by an assault and battery.

517 A.24 at 1214.

It is hornbook law that a "battery" need not consist of
physical injury, but is present where there is the least
bodily contact if that contact may be considered offensive.
Offensive contact is that contact which would be offensive

to a reasonable person.

Likewise the Louisiana case, Levy v. Duclaux, 324 S.2d

1 (La.App. 1975) demonstrates that coverage exists under the
"bodily injury" insuring language for mental and
psychological injuries which result from even a slight
degree of violation. In Levy, the plainﬁiff was physically
restrained, without resulting physical injury, in connection
with being suspected as a shoplifter. Despite the slight
violation, the court held that it was sufficient "bodily
injury" to trigger insurance coverage:

when this language [bodily injuryl is
analyzed particularly in the light of the
facts of the Nickens case as opposed to the
instant case, we reach the conclusion that
the term bodily injury in the policy of our
insurer does include plaintiff's injuries.

In the Nickens case there is absence of any
contact between the external force or
violence and distress plaintiffs sustained
over the loss of their perscnal effects.
There the plaintiffs were not at the premises
at the time of the fire. 1In the instant
case, the plaintiff was personally exposed to
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some minimal physical abuse as well as the
external force of being accused as a
shoplifter in front of many witnesses. The
damage instantly from the application of that
force. This situation is entirely different
from when a hypothetical plaintiff may hear
that a hypothetical defendant had some week
previously said that plaintiff was a thief,
because the sudden humiliation, embarrassment
and mental anguish did not set in immediately
upon the direct application of the
accusation. Perhaps the distinction being
drawn can be made clearer by framing the
Nickens case in a hypothetical wvariation of
its facts. Suppose they made their exit from
the premises without any physical injury but
suffered such shock that some time thereafter
they experienced nightmares and deep mental
anguish as the result of the experience.
Query: Would the results of the Nickens case
have been the same? The facts of our case
show that plaintiff's mental stress was
accompanied by immediate external physical
manifestations of crying and hysteria and her
functions were outwardly effected for some
time after the incident. Therefore, this
case is distinguishable from the Nickens case
and there is coverage.

324 s.2d 9-10.

The cases cited demonstrate that once a physical

violation is found, there should be no inquiry into its

It must be borne in mind, however, that Carocl

Gabrielson suffered more than a slight physical contact.
Counsel for the insurance company would be frank in
admitting that Dr. Lurie, Carol Gabrielson's treating
psychiatrist, testified at the trial of the underlying
action that he diagnosed her as suffering from a major

depressive episode and post-traumatic stress disorder as a
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result of Jack McDonald's sexual violation of her.

The diagnostic and statistical manual of mental
disorders {(Third Ed. Rev. 1987) recognizes both maior
depressive episode and post-traumatic stress disorder as
separate, distinct, very real sicknesses and/or diseases:

MAJOR DEPRESSIVE EPISODE: The essential
feature of a major depressive episcde is
either depressed mood (or possibly, in
children or adolescents, an irritable mood)
or a loss of interest or pleasure in all, or
almost all, activities and associated
symptoms, for a period at least two weeks.
These symptoms represent a change from
previous functioning and are relatively
persistent, that is, they occur for most of
the day, nearly every day, during at least a
two-week period. The associated symptoms
include appetite disturbance, change in
weight, sleep disturbance, psychomotor
agitation or retardation, decreased energy,
feelings of worthlessness or excessive or
inappropriate guilt, difficulty thinking or
concentrating, and recurrent thoughts of
death, or suicidal ideation or attempts.

* * *

Id. at 218-169.

POST-TRAUMATIC STRESS DISQORDER: The
essential feature of this disorder is the
development of characteristic symptoms
following a psychologically distressing event
that is ocutside the range of usual human
experience (i.e. outside the range of such
common experiences as simple bereavement,
chronic illness, business losses and marital
conflict). The stressor producing this
syndrome would be markedly distressing to
almost anyone, and is usually experience with
intense fear, terror and helplessness. The
characteristic symptoms involve
reexperiencing the traumatic event, avoidance
of stimuli assoclated with the event or
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numbing of general responsiveness, and
increased arousal. The diagnosis is not made
if the disturbance lasts less than one month.

Id. at 247.

The New York case, Chemung v. Hartford Casualty and

Insurance Company, 496 N.Y.S.2d 933, a case invelving rape,

dealt with the exact point at issue in this motion,
construing the exact language at issue in this motion
rejected the exact argument advanced by the insurance
company in this motion:

The defendant issued a comprehensive general
liability insurance policy to the County of
Chemung, covering the period from

February 14, 1982 to February 14, 1983,
during which time the underlying events took
place (policy no. 07HCMAlle0W). Pursuant to
the terms of that policy the defendant is
obligated to:

Pay on behalf of the insured all sums
which the insured shall become legally
obligated to pay as damages because of
bodily injury to which this insurance
applies, caused by an occurrence, and
the company shall have the right and
duty to defend any suit against the
insured seeking damages on account of
such bedily injury.

"Occurrence" is defined in the policy
as: An accident, including continuous
or repeated exposure to conditions,
which results in bodily injury or
property damage neither expected nor
intended from the standpoint of the
insured.

The defendant does not contend that the
conduct attributed to the county employees in
the Andrus action was exempted or intended,
rather it is contended that the allegations
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in the federal complaint do not seek damages
for "bedily injury." Simply stated, the
defendant's contention is that the term
"bodily injury" does not include injuries
manifested by other than physical complaints.
Defendant characterizes the allegations of
the federal complaint as seeking recovery for
injuries of a purely mental or emotional
nature.

This is the same position that the insurance company 1is
asserting in the present motion. The New York court
rejected the insurance company's argument:

To reiterate, the defendant is obligated "to
pay on behalf of the insured all sums which
the insured shall become legally obligated to
pay as damages because of bodily injury to
which this insurance applies caused by an
"occurrence." If at the trial of the federal
action the plaintiffs therein establish that
Christine Andrus was indeed sodomized and
sexually abused as alleged, then an
occurrence will be established which requires
defendant to indemnify the county and its
employees for all damages flowing therefrom,
including mental and emotional suffering and
humiliation. {(citations omitted). Moreover,
by the terms of the policy the defendant must
indemnify the county for damages recovered by
Mr. and Mrs. Andrus for the care and loss of
services of Christine.

496 N.Y.S.2d4 at 93e6.

As the cited cases demonstrate, physical violation of
a person's bodily integrity is a "bodily injury." Once such
a violation has been established, there is no need to show
torn flesh, blood, or broken bones in order to established a

"bodily injury" and consequential damages as a result of the

violation qualify for indemnity under policies of insurance
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such as the plaintiff's insuring against "bodily injury."

ITTI. CONCLUSION

Plaintiff insurance company's motion must be denied.
The court should enter an order that the Gabrielsons'
conseguential damages proximately resulting from Jack
McDonald's sexual violation of Carol Gabrielson are
compensable damages under plaintiff's policy of insurance
insuring against "bodily injury."

DATED this %% day of x /MUO{J‘LV , 1989

RUSH, HANNULA & HARKINS

W//M%

‘Daniel L. Hannula and
Harold T. Dodge, Jr.

Attorneys for Defendants
Gabrielson

/777 LAW OFFICES
RUSH, HANNULA & HARKINS
TI5 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 333-5388
SEATTLE 3384790

REPLY TO SUPPLEMENTAL BRIEF - 11

fra
s
AP

3y}
o
W
o

v
™
RN
s

n
A+

%]
W



w0 N O O AW N =

W W WL N NN N RN NN NN NV NN 2 b et cd ek b ok omd ok ek
N = O © 0 ~ B M A W N < O @ O N 0 0 & W M 2 O

'%QS i
75 W@ZZ) W cou[faw

The Honorable J.

SUPERIOR COQURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY
OF READING PENNSYLVANIA, a
Pennsylvania Corporation,
Plaintiff, No. 88-2-00947-9
V.
BARNETT SUPPLEMENTAL
BRIEF IN OPPOSITION
TO SUMMARY JUDGMENT &
MOTION TO STRIKE
SUPPLEMENTAL AFFIDAVIT
OF BRUCE WINCHELL

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,
DONALD LEE BARNETT and BARBARA
BARNETT, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER, a Washington
Corporation,

L R A A N N L L W

Defendants.
I. MOTION TO STRIKE
Defendants Barnett move this court to strike the
SUPPLEMENTAL AFFIDAVIT OF BRﬁCE WINCHELL, and renew their motion
to strike the AFFIDAVIT OF BRUCE WINCHELL pursuant to CR 56 (e).
CR 56 (e) requires that "...affidavits shall be made on
personal knowledge, shall set forth such facts as would be
admissable in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein."
None of these requirements are met by either of Mr. Winchell'’s
affidavits. |
The present motion for summary judgment concerns the duty of
American Casualty Company to pay a Jjudgment entered in the
underlying case to this declaratory action, Pierce County cause
number 86-2-02792-6. The duty to pay, as oppésed to the duty to

defend, is not based upon the allegations made in the underlying
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case. Rather, it depends upon the actual determination of
factual issues relating to coverage. The contrast between these
two duties was discussed in ﬂggﬁgrn National Assur. v. Hecker,
43 Wn.App. 816, 719 P.2d4 954 (Div. II, 1986). The court in that
case wrote at pages 820-821:

An insurer’s duty to pay, in contrast to
the duty to defend, depends upon the actual
determination of factual issues relating to
coverage.... Normally, an insurer’s duty to
pay arises only when the injured party
ultimately, in the wunderlying tort action
against the insured, prevails on facts that
fall within the policy coverage....(citations
omitted)

The issue to be determined upon the present summary judgment
motion relating to coverage is whether Carol Gabrielson suffered
a bodily injury. Through American Casualty’s own affidavits, it
is apparent that this issue was not determined in the underlying
action.

Neither affidavit of Bruce Winchell affirmatively shows that
Mr. Winchell is competent to testify as to the factual
determinations made by the jury in the underlying case. Mr.
Winchell was neither the judge nor a Jjuror in that case.
Further, he has not submitted any findings or conclusions made by
the jury or judge in that case. He submits only the pretrial
pleadings, and jury instructions from which he asks this court to
infer such findings or conclusions.

Americans Casualty’'s position seems to be that this court
can infer that no bodily injury was suffered since the issue was
not determined in the underlying action. With no disrespect
intended, this court should determine that Carol Gabrielson is in

fact World Wrestling Federation wrestler "The Fabulous Moolah,"
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technical meaning. It must be given ordinary definition.

In our opinion, the proper inquiry is not
whether a learned judge or scholar can, with
gtudy, comprehend the meaning of an insurance
contract, but whether the insurance policy
contract would be meaningful to the layman
who at his peril may be legally bound or held
to understand the nature and extent of its
coverage. The language of insurance policies
is to be interpreted in accordance with the
way it would be understood by the average
man, rather than in a technical sense.

Dairyland Ins. Co. v, Ward, 83 Wn.2d 353, 358, 517 P.2d4d 966
(1974). Therefore, the term "bodily injury" must be given an
ordinary definition which would be understood by an average man.
{I]1f a clause can be construed in two ways, one favorable to
the insured and the other favorable. to the insurer, the

construction favoring the insured must be adopted." McDonald
Indus, v. Reolling Leasing Corp., 26 Wn.App. 376, 380, 613 P.2d
800 (Div. One, 1980), citing Dairyland In War 83 Wn.2d

353, 358, 517 P.2d4 966 (1974).
The policy defines bodily injury as follows:

Bodily Injury means bodily injury, sickness
or disease sustained by any person which
occurs during the policy peried, including
death at any time resulting therefrom of
Incidental Medical Malpractice Injury.

The definition is not prefaced with any modifier such as "serious
bodily ‘injury,” ‘or “grievSuS-‘bodily injury." Therefore any
bodily injury. triggers covérage, no matter how slight. As this
court has already ruled, any emotional distress, mental
suffering, or loss of consortium which is consequential thereto
is also covered.

Would an ordinary person understand improper sexual contact

SUPPLEMENTAL BRIEF &
MOTION TO STRIKE: 4

Boand, Eravernd Lotio PcA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - Bth AVENUE
SEATTLE, WASHINGTON 88104

(206) 386-5555




0 O N OO s W N =

G W W NN NN R RN N D = a2 ad d o a akh d a
N =2 O © ® N & O B WO N < O O 0 ~N O3 & N = O

to constitute bodily injury? Without doubt an ordinary man would
consider rape a bodily injury. The gquesticn, then, is whether
some technical distinction can be drawn between rape and other
improper sexual contact which distinguishes it from bodily
injury.
2. Bodily Injury

At common law, an action for improper sexual contact was
denominated as indecent assault. The first time Washington
recognized that emotional distress injuries could be recovered
for suéh an action was in Martin v. Jangen, 113 Wash. 290, 193
Pac. 674, 198 Pac. 393 (1920). A review of this case is
instructive with respect to the nature of such a claim. Many of
the arguments made in that case by the defendant to attempt to
avoid an award for emotional injuries are now asserted by
American Casualty in its attempt to have this court distinguish
the injury suffered by Carol Gabrielson from its bodily origin.

In that case, claims were made on behalf of Helen Martin
against Joseph Jansen. Helen was employed as a clerk in a store
operated by Jansen. On July 20, 1919, Helen and Jansen were the
only persons in the store after it had closed. Thereafter,
Jansen "...enticed the said Helen Martin to enter a rear room or
compartment of the said store, and there attempted to and did
embrace the said Helen Martin against her will and did offer teo
and take liberties with the said Helen Martin, and did attempt to
persuade the said Helen Martin to consent to have intercourse
with him, the said defendant." Martin v. Jangen, 113 Wash. 290,
291, 193 Pac. 674, 198 Pac. 393 (1920).

The court recognized that the nature of such a claim is a
violation of the person, ertlng at page 293:

The defendant also argues that the court erred in permitting
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evidence of mental anguish because of the assault, and
relies upon the case of Corcoran v. Postal, where this court
held there could be no recovery for damages arising from
mental anguish as a result of negligence when not

accompanied by physical injury. Those were cases where
there was no assault and no violation of the person. This
is a case where there was a violation of the person of Miss
Martin. g ' i

It noted further that there is a distinction between such a case
and cases in which there is no offense "against another’s person.

We are of the opinion . that the defendant. does not
distinguish between cases where there is no invasion of the
person and those cases where there is an actual invasion of
the person. We think there is no merit in this contention.

Instances in which another’s person is violated are bodily by
their very nature.

In a similar situation, the Superior Court of New Jersey
discussed the availability of coverage under the bodily injury

provisions of an insurance policy. In NPS Corp v. Insurance Co,
of North America, 213 N.J. Super. 547, 517 A.2d 1211 (1986),

claims were made by an employee against her employer for sexual

harassment. The employee, Sarah Schaeffer, claimed that "... a
co-employee, the plant manager, had committed repeated acts of
sexual harassment by ‘offensively touch[ing]‘ her ‘rear end’ and
'breasts.’'" NPS Corp v, Insurance Co. of North America, 213 N.J.
Super. 547, 517 A.24 1211, 1212 (1986).

The court reasoned that the mental and emoticonal distress
arising from sexual harassment by offensive unauthorized touching
igs "... just as ’‘real’ as physical pain, and that its wvaluation
is no more difficult." : nsuranc C of
America, 213 N.J. Super. 547, 517 A.2d 1211, 1214 (19868).
Applying the standard rules applicable to construction of
insurance contracts, the court wrote at page 1214:
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Within that framework, we disagree with INA's argument
that bodily injury necessarily entails some physical or
corporeal harm caused by the application of external
viclence. We are unable to separate a person’s nerves
and tensions from his body. Clearly, emotional trauma
can be disabling to the body as a visible physical
wound. Moreover, it is common knowledge that emotional
distress can and often does have a direct effect on
other bodily functions.

See also, Levy v, Duclaux, 324 So.2d i (La.App., 1975).

At best, American Casualty can show that there exists two
reasonable interpretations of the phrase "bodily injury."
American Casualty c¢ites this court to American & For, Ing, V.

h h Di f Va., 645 F.Supp. 628 (E.D.Va., 1986) for
the interpretation that improper sexual contact constitutes a
bodily injury. The Barnetts cite this court to NPS_Corp v.
Insurance Co. of North America, 213 N.J. Super. 547, 517 A.2d
1211, 1214 (1986) for the interpretation that such does
constitute a bodily injury. Both are reasonable.

Defendants Barnett recognize that there exists a split in

other jurisdictions whether improper sexual contact constitutes a

_bodily injury. Competent courts disagree upon the meaning of the

phrase. In this jurisdiction, however, the court must choose the
definition most favorable to the insured. McDonald Indus. V.
Rollins Leasing Corp., 26 Wn.App. 376, 380, 613 P.2d 800 (Div.
One, 1980), citing Dairyland Ins. Co, v. Ward, 83 Wn.2d 353, 3538,
517 P.2d 966 (1974). Consistent with the distinction noted in
Martin v. Jansen, 113 Wash. 290, 291, 193 Pac. 674, 198 Pac. 393

(1920) between emotional distress which accompanies a bodily

violation and isolated emotional distress, this court must adopt
the reasonable interpretation of "bedily injury" noted in NPS

Corp v. Insurance Co. of North America, 213 N.J. Super. 547, 517
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A.24 1211, 1214 (1986) that includes improper sexual contact and
the consequences thereto.
ITT. CONCLUSION

Plaintiff has apparently changed the nature of its renoted
motion and asked this court to determine that Carcl Gabrielson
did not suffer a bodily injury. However, it has failed to offer
adequate affidavits demonstrating such lack of injury. Instead
it asks this court to infer findings which were never made in the
underlying action from inadmissable documents. Defendants
respectfully ask that this c¢ourt strike the SUPPLEMENTAL
AFFIDAVIT OF BRUCE WINCHELL and the AFFIDAVIT OF BRUCE WINCHELL
which are improper pursuant to CR 56 (e).

Further, defendants Barnett request that this court deny
American Casualty’s motion. In so denying, this c¢ourt 1is
requested to specify the factual issue which remains in dispute
and declare the reasonable interpretation favorable to the
insured that the American Casualty policy covers improper sexual
contact as bodily injury pursuant to CR 56 (d4).

DATED this “ﬁif*ﬂay of January, 1989.
EVANS CRAVEN & LACKIE, P.S.

-

oy

By
TIM DONALDSON
Attorneys for Defendants Barnett
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since that issue also was not determined in the wunderlying
action. The Barnetts offer such analogy only to show how the
position urged by American Casualty is untenable and defies
logic.

American Casualty offers pleadings in the underlying case as
evidence of the factual issues which were determinéd. As such,
the pleadings are inadmissable. "Pleadings in one action are
competent evidence in another where the purpose is to contradict
a party or his witness, but as evidence to prove the facts at
issue they are not so." Regenvetter v, Ball, 131 Wash. 155, 162,
229 Pac. 321 (1924).

American Casualty’s duty to pay for "bodily injury" depends
upoh the actual determination of whether a bodily injury
occurred. This issue was not determined in the wunderlying
action. Consequently, American Casualty’s reliance upon other
issues determined in that case is misplaced.

IT. SUPPLEMENTAL OPPOSITION AUTHORITIES

On December 16, 1988, this court entered its ORDER DENYING
MOTION FOR SUMMARY JUDGMENT BY PLAINTIFF RE: BODILY INJURY
wherein this court ruled that the American Casualty policy covers
emotional distress, mental suffering, and loss of consortium
which is consequential to bodily injury. Therefore the remaining
issue is whether a bodily injury was suffered.

Careol Gabrielson and Jack McDonald engaged in a sexual
relationship. See, DECLARATION OF BRUCE WINCHELL WITH EXCERPTS
OF DEPOSITION QF JACK MCDONALD filed herein on September 9, 1988.
In the underlying aét;on to this proceeding, she was awarded
damages for her injuries suffered therefrom.

1. Rule of Construction
The language in an insurance contract cannot be given
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AN g 1989

IN THE SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

ST. PAUL FIRE AND MARINE
INSURANCE COMPANY, a foreign
corporation,

Plaintiff,
V.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,
and the marital community com-
posed thereof; COMMUNITY
CHAPEL and BIBLE TRAINING
CENTER, a Washington corpora-
tion; JACK McDONALD and "JANE

DOE" McDONALD, husband and wife,

and the marital community com-
posed thereof,

Defendants.
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COMPLAINT FOR
DECLARATORY JUDGMENT

DESCRIPTION OF LITIGATION

This is a declaratory judgment action brought pursuant to the

Washington Uniform Declaratory Judgment Act, RCW 7.24,

et seq.,

and CR 57, wherein the plaintiff seeks a judgment by the court

that an excess insurance policy issued by the plaintiff to the

defendant insured, Community Chapel and Bible Training Center,

does not afford coverage to such insured or its officers, elders,

employees, etc., named hereafter,

COMPLAINT FOR
DECLARATORY JUDGMENT - 1
decjudg.gab

for multiple claims made

LAW OFFICES OF
DON M. GULLIFORD & ASSOCIATES
2200 112th Avenue N.E.
P.O. Box 548, Bellevue, WA 98009-0548
Bellevie, WA 98004
(206) 462-4000
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defendants Gabrielson in a lawsuit in Pierce County, together
with a judgment obtained in such suit and stated more

specifically hereafter in this declaratory complaint.

II.
S8TATUS OF THE PLAINTIFF
Plaintiff St. Paul Fire and Marine Insurance Company
(abbreviated hereafter in this complaint as "St. Paul") is a
foreign corporation in the business of selling insurance in the
State of Washington, and is licensed to do so in Washington, and
has paid all fees and excise taxes due and owing to the State of

Washington and is qualified to bring this action.

IT1T.
PLAINTIFF'S POLICY OF EXCESS INSURANCE

3.1. Plaintiff St. Paul issued an Umbrella Excess Liability
Protection Policy No. 584XB2982 to the defendant insured
Community Chapel and Bible Training Center (hereafter abbreviated
as "“CCBTC"), with a policy period of May 9, 1985, until May 9,
1986. A complete copy of such Umbrella Excess Liability
Protection Policy is attached to this complaint as Exhibit 1 (on
yellow paper).

3.2. The insurance provided in such St. Paul policy is
excess to the basic insurance policy issued by the American

COMPLAINT FOR

DECLARATORY JUDGMENT - 2 LAW OFFICES OF
decjudg.gab DON M. GULLIFORD & ASSOCIATES
2200 112th Avenue N.E.

P.O. Box 548, Beflevue, WA 98009-0548
Bellevue, WA 98004
(206 462-4000
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Casualty Company of Reading, Pennsylvania, a division of the CNA
Insurance Companies, and which basic insurance coverage was
issued by American Casualty under Policy No. IP052144020, as well
as to automobile liability coverages issued by American Casualty
or CNA which are not relevant to the litigation herein.

3.3. The St. Paul Umbrella Excess Liability Protection
Policy provides in part:

* & &
What This Agreement Covers

We'll pay amounts you and others protected under this
agreement are legally required to pay as damages for
covered bodily injury, property damage, personal injury,
and advertising injury claims, caused by an event.

Event means an accidental event that results in bodily
injury or property damage the protected person didn't
expect or intend to happen. An event also means an act
or a series of similar or related acts that result in
personal injury or advertising injury.

Bodily injury means any harm to a person's health that
happens while this agreement is in effect. Bodily injury
includes any physical harm, sickness or disease., And it
includes mental anguish, injury or illness, whether or
not there has been physical harm or illness. If a bodily
injury is covered, we'll cover damages for care, loss of
services or death resulting from the injury.

Property damage means any damage to tangible property of
others that happens while this agreement is in effect.
This includes 1loss of use of the damaged property
resulting from the damage. Property damage also includes
loss of use of other's property that hasn't been
physically damaged if caused by an accidental event that
happens while this agreement is in effect.

Personal injury means any of the following acts of
interference with an individual's rights that happens in
the course of your business while this agreement is in

effect:
COMPLAINT FOR
DECLARATORY JUDGMENT - 3 LAW OFFICES OF
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*false arrest, wrongful detention, malicious prosecution,
humiliation or false imprisonment;

*1ibel, slander, defamation of character, or invasion of
an individuals right of privacy. But not such acts that
arise from advertising activities;

*wrongful entry, wrongful eviction or other invasion of
the right of private occupancy; or

*assault or battery committed to prevent or remove a
danger to people or property.

Advertising injury means any of the following acts of
interference with a person's rights that happens in the
course of your business while this agreement is in
effect:

*libel, slander, defamation of character, or invasion of
an individuals right of privacy;

*infringement of any copyright, title or slogan:;

*piracy, unfair competition or idea misappropriation
under an implied contract;

when the act is committed or alleged to have been
committed in any advertisement, publicity article,
broadcast or telecast and arises out of your advertising
activities.

Injury or damage. When we say injury or damage we mean
bodily injury, property damage, personal injury or
advertising injury.

Defense of claims. We won't pay the cost of, or conduct
the investigation, defense, or settlement of a claim if
those costs are covered by your Basic Insurance.
However, we do have the right to associate in the defense
and control of any claim that is reasonably likely to
involve us.

If any event results in claims that use up the limits of
coverage under your Basic Insurance, we'll then take over
the defense of any claim resulting from the same event
that has been brought against you or any other protected
person. But we'll only do this if: '

*the claim is covered by this agreement; and

COMPLAINT FOR
DECLARATORY JUDGMENT - 4 LAW OFFICES OF
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*this agreement is immediately in excess of your Basic

Insurance. This means you don't have other excess
insurance with another company that would apply over your
Basic Insurance. Of course, you may have excess

insurance that applies to c¢laims over the 1limits of
coverage in this agreement.

Coverage When Your Basic Insurance Doesn't Apply

If your Basic Insurance doesn't cover a claim which is
covered by this agreement, we'll pay damages that you or
other protected persons are 1legally required to pay.
However, you'll be responsible for the claim up to the
deductible amount shown on the Coverage Summary. Of
course, our payments won't exceed the limit of coverage.

Additional benefits. All of the following benefits are
in addition to the limits of coverage. These benefits
apply only when your Basic Insurance doesn't apply.

Defending _lawsuits. We'll defend any suit brought
against you or any other protected person for covered
claims, even if the suit is groundless or fraudulent. We
have the right to investigate, negotiate and settle any
suit or claim if we believe that is proper. We'll pay
all costs of defending the suit, including interest on
that part of any judgment that doesn't exceed the limit
of coverage that applies. But we won't defend a suit or
pay a claim after the limit of coverage has been used up
in paying judgments or settlements.

(pp. 1, 2, 3, Form 43209 Insuring Agreement, Ex. 1.)

Who Is Protected Under This Agreement

Protected persons are persons and organizations protected
under this agreement.

Here's a 1list of ‘"protected persons" and certain
limitations on their 1liability protection. BEach is
protected separately. However, the limits of coverage
shown in the Coverage Summary are shared by all protected
persons,
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Who is Protected For Claims Not Related To Autos

Corporation. If this policy is in the name of a
corporation, or other type of organization, its executive
officers, directors and stockholders are protected while
they're acting within the scope of their duties for the
named organization.

Employees. Your employees are protected while they're

acting within the scope of their duties for you.
(Emphasis added)

(pp. 3, 4, Form 43209 Insuring Agreement, Ex. 1l.)

Exclusions - Claims We Won't Cover
We won't cover or defend against claims for any of the
following liabilities.

Prior acts. We won't cover advertising injury claims,
nor will we cover personal injury claims for libel,
slander, defamation of character or invasion of an
individuals right of privacy when the claim is based on
an event that happened before this agreement was in
effect.

Such an event may involve a series of similar advertising
material. If it does, we won't cover claims based on
that event when the first act, statement, advertisement,
publicity article, broadcast or telecast of the series
happened before this agreement was in effect.

(p. 6, Form 43209 Insuring Agreement, Ex. 1.)

* % %

PROFESSIONAL SERVICES EXCLUSION ENDORSEMENT
This endorsement changes your Umbrella Excess Liability
Protection.

How Your Coverage Is Changed

Your protection 1is changed by adding the following
exclusion to the Exclusions - Claims We Won't Cover
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section. The effect of this change is to reduce your
coverage.

Professional services. We won't cover injury or damage
resulting from the performance of or the failure to
perform any professional service in your capacity as a
CHURCH.

(p. 1, Form PEX019 Exclusion Form, Ex. 1.)

PERSONAL INJURY LIMITATION ENDORSEMENT
This endorsement changes your Umbrella Excess Liability
Protection.

How Your Coverage Is Changed

Your protection is changed by adding the following to the
Exclusions - Claims We Won't Cover section. The effect
of this change is to reduce your coverage.

Perscnal injury. We won't cover a claim resulting from
any of the following offenses unless it's covered under
your Basic Insurance.

*False arrest, wrongful detention, malicious prosecution
or false imprisonment.

*Libel and slander, defamation of character, or invasion
of the rights of privacy.

*Statements made 1in advertising, broadcasting or
telecasting activities by you or on your behalf.

*False statements about an organization or its products,
or services made by or on behalf of any protected person
with knowledge that they are false.

*Wrongful entry or wrongful eviction.

Other Terms
All other terms of your policy remain the same.

(p. 1, Form PEX010-82)
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IV.
STATUS OF DEFENDANTS

4.1. Defendant insured Community Chapel and Bible Training
Center ("CCBTC") is believed to be a corporation licensed to do
business and doing business in the state of Washington, or a non-
profit corporation or other religious organization, having its
principal place of business at 18635 Eighth Avenue South,
Seattle, Washington.

4.2. Defendants Ira Gabrielson and Jane Dce Gabrielson are
believed to have been residents of the state of Washington, and
regardless of their residency are plaintiffs in an action
entitled Pierce County Cause No. 86-2-02793-6. A copy of such

Pierce County Gabrielson complaint in that action is attached as

Exhibit 2. In such Gabrielson complaint, the defendants
Community Chapel and Bible Training Center (CCBTC), Jack McDonald
and Jane Doe McDonald were named as defendants, among other
defendants against whom judgment was not taken and against whom
causes of action were dismissed at the close of the plaintiff
Gabrielson's original case.

4.3. Defendants Jack McDonald and Jane Doe McDcnald are
believed to be a marital community, the exact status of which is
uncertain and unknown to the plaintiff St. Paul at this time, but
of which leave will be asked to correct at time of trial or upon
the law and motion calendar and allegations as to the "defendants
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McDonald" hereafter herein are intended to denominate Jack
McDonald individually as well as the marital community, 1if
applicable. The defendants McDonald are believed to be
Washington residents and the defendant Jack McDonald is alleged
to have been pastor of the Tacoma Chapel of the defendant CCBTC
as the parent corporation to the Taccoma Chapel.
4.4, DEFENDANTS IN THIS DECLARATORY AéTION WHO ARE
PLATINTIFFS OR OTHERWISE INTERESTED PARTIES IN LITIGATION.
4.4.1. "GABRIELSON IAWSUIT"

4.4.1.1. As stated previously, the defendants
Gabrielson in this declaratory action were and are plaintiffs in
an action against CCBTC and defendants McDonald, as well as other
defendants who have been dismissed at trial, in Pierce County
Cause 86-2-02793-6, and a copy of such complaint, as stated, is
attached as Exhibit 2.

4.4.1.2. The Gabrielson complaint alleged that
defendant Jack McDonald was pastor of the Tacoma Chapel of CCBTC
and that McDonald "manipulated" Gabrielson "into leaving her
husband" and "coerced and unduly influenced" her into having a
sexual relationship. It further alleged that CCBTC, acting
through its pastor or officers, "knew or should have known that
McDonald was involved in the seduction of female members of the

congregation." Some causes of action asserted are and were:
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(a) Outrage:;

(b) Intentional church counselor malpractice;
(c) Pastoral and other malpractice;

(d) Assault;

(e) Battery:;

(f) False imprisonment; and

(g) Defamation among other claims and

allegations in the Gabrielson complaint
(Exhibit 2).

4.4.1.3. The Gabrielson complaint alleged that

these activities and relationships continued from September
through December of 1985, and that the plaintiffs Gabrielson were
disfellowshipped in January, 1986, from CCBTC of Tacoma as a
consequence of Carol Gabrielson's refusal to participate in any
further sexual activities with the defendant Jack McDonald, and
further that in March of 1986, plaintiff Carol Gabrielson was
assaulted and handcuffed and dragged from the defendant CCBTC,
all at the direction and at the request of defendant Jack
McDonald and other officers or agents of CCBTC.
4.4.2. JUDGMENT OBTAINED

4.4.2.1. The aforesaid Gabrielson complaint
and underlying litigation culminated in a jury trial in Pierce
County, Washington, resulting in a jury verdict and judgment in
favor of the plaintiff Carol Gabrielson and plaintiff Ira
Gabrielson against defendants Jack McDonald, Shirley McDonald,
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and CCBTC on November 23, 1988, for a net Jjudgment for the
plaintiff (defendant herein) Carol Gabrielson of $130,000.00, the
plaintiff (defendant herein) Ira Gabrielson of $17,000.00 and
costs of $988.91 total, and a copy of such verdict and Judgment

is attached hereto as Exhibit 2.

V.

PLAINTIFF ST. PAUL FIRE AND MARINE INSURANCE COMPANY
CLATMS8, ALLEGATIONS AND CAUSES OF ACTION

As to the litigation plaintiffs Gabrielson named herein as
defendants, and all of the named defendants, including the CCBTC,
Jack McDonald, individually, and Jane Doe McDonald, his wife, and
the marital community thereof, and all employees, agents,
officers, elders, etc., of CCBTC, and any other persons having an
interest herein, plaintiff St. Paul alleges and seeks declaratory
judgment that:

5.1. Bodily Inijury: None of the alleged injuries or claims
of the litigation plaintiffs Gabrielson for which compensation
was sought, and judgment granted, constitute a "Bodily Injury" as
that term is defined in the St. Paul policy except for harm to
health through mental anguish.

5.2. Property Damage: None of the alleged injuries or

claims of the 1litigation plaintiffs Gabrielson for which
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compensation was sought, and Jjudgment granted, constitute
"Property Damage" as that term is defined in the St. Paul policy.

5.3. Event: None of the alleged injuries or claims of the

litigation plaintiffs Gabrielson for which compensation was
sought, and judgment granted, constitute an "Event" as that term
is defined in the St. Paul policy.

5.4. Within The Scope Of Their Duties: None of the alleged
injuries or claims of the litigation plaintiffs Gabrielson for
which compensation was sought, and judgment granted, resulting
from alleged acts of the defendants were "acts Within The Scope
Of Their Duties" as that term is defined in the St. Paul policy.

5.5. Persconal Injury: None of the alleged injuries or

claims of the 1litigation plaintiffs Gabrielson for which
compensation was sought, and 3judgment granted, constitute

"Personal Injury" as that term is defined in the St. Paul policy.

5.6. Injury or Damage: None of the alleged injuries or
claims of the 1litigation plaintiffs Gabrielson for which
compensation was sought, and judgment granted, constitute "Injury
or Damage" as that term is defined in the St. Paul policy.

5.7. Defamation: None of the alleged injuries or claims of
the litigation plaintiffs Gabrielson for which compensation was
sought, and judgment granted, constitute "Defamation" as that
term is defined in the St. Paul policy, nor is coverage provided
for such judgment under the definition of personal injury in the
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St. Paul policy as provided in the Personal Injury Limitation
Endorsement PEX010, because such defamation was not covered under
the Basic Insurance Policy provided CCBTC by its basic primary

insurance company, The American Casualty Company of Reading

Pennsylvania.
5.8. Jury Verdict: The Jjudgment granted the defendants

Gabrielson in Pierce County Cause No. 86-2-02792-6 (Exhibit 3)
was based upon a three-page jury verdict form, including a
specific finding in favor of the plaintiff, Carol Gabrielson, for
defamation. Such jury verdict form is attached hereto as part of
Exhibit 3.

5.9. The Policy of the plaintiff St. Paul does not provide
coverage for ©personal injury from false arrest, wrongful
detention, malicious prosecution or false imprisonment; libel and
slander, defamation of character, or invasion of the rights of
privacy; false statements about an organization or its products,
or services made by or on behalf of any protected person with
knowledge that they are false; wrongful entry or wrongful
eviction because such are not covered under the Basic Insurance
Policy with the American Casualty Company and are thus excluded
under the personal injury limitation endorsement PEX010 of the
St. Paul policy.

5.10. Certain of the 1litigation plaintiffs Gabrielson's
alleged injuries arose from "any service or treatment related to
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health or of a professional nature" as that term is used in the
pelicy and are thus excluded from coverage.

5.11. Certain or all of the 1litigation plaintiffs
Gabrielson's alleged injuries arose from "performance of or
failure to perform any professional service in your capacity as a
CHURCH." as that exclusion is used in the policy (Professional
Services Exclusion Endorsement PEX019) and are thus excluded from
coverage.

5.12. The plaintiff St. Paul has no duty to defend or
indemnify named or unnamed defendants, CCBTC, or officers or
employees of CCBTC seeking coverage now or in the future.

5.13. Certain or all of the 1litigation plaintiffs
Gabrielson's alleged injuries arose from claims based on an event
that happened before the plaintiff St. Paul's insurance policy
was in effect and thus are excluded as "Prior acts." under the
exclusion section of the St. Paul policy.

5.14. The judgment obtained in favor of the plaintiffs
Gabrielson (Exhibit 3) totals approximately $148,000.00, which is
less than the threshold coverage provided by the plaintiff
St. Paul's excess insurance policy and, thus, the policy of the
plaintiff St. Paul is not applicable or available for payment of
any claims or judgments asserted by the defendants Gabrielson,
nor do any other duties or obligations arise in favor of the
defendants Gabrielson or any other named defendants herein.
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VI.
PLAINTIFF'S PRAYER FOR DECLARATORY RELIEF

6.1. Plaintiff St. Paul Fire and Marine Insurance Company
requests that the Court grant declaratory judgment declaring:

6.2, That none of the injuries for which the 1litigation
plaintiffs Gabrielson seek compensation fall within the scope of
coverages provided under the plaintiff St. Paul Fire and Marine
Insurance Company's Excess Liability Policy:

6.3. That the St. Paul Fire and Marine Insurance Company
has no duty to defend or indemnify the Community Chapel and Bible
Training Center (CCBTC) or the defendants McDonald, et al., or
other officers, agents, employees, elders and all other
defendants against whom claims are asserted by 1litigation
plaintiffs,

6.4. That the St. Paul Fire and Marine Insurance Company
policy herein is an excess policy, above the threshold of the
litigation plaintiffs Gabrielson's judgment herein and,
therefore, the plaintiff St. Paul Fire and Marine Insurance
Company has no duty or obligations whatsoever to the litigation
plaintiffs/judgment creditors Gabrielson or any other party or

defendant herein.
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6.5. Plaintiff St. Paul further requests from the Court
such other and further relief as to the Court may seem
appropriate at time of trial or upon the law and motion calendar.

DATED this 5th day of January, 1989.

LAW OFFICES OF

DON M.~GULLIFORD SSOCIATES
N C@m (N

DON M. GULLIFORD ~

Of Attorneys for Plaintiff
St.Paul Fire and Marine
Insurance Company
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'UMBRELLA EXCESS LIABILITY PROTECTION — —

COVERAGE SUMMARY

This Coverage Summary shows the limits
and extent of coverage under your
Umbrella Excess Liability Protection. It
also describes your Basic Insurance.

K | i
e dStroul -
- RECEIVED
OV 1 6 1388
NORTHWEST sepuie
CLAIM Dsgfg;ﬁggmsn

Limits Of Coverage
Each event limit
$2,000,000.00

Total limit
$2,000,000.00

Deductible (Applies to each event not

covered b&’your Basic Insurance)
$ 10,000. ‘

Schedule of Basic Insurance

General Liability

Bodily Infury

Iinsurer Each accidental event
CHA (occurrence) Total limit(aggregate)
Policg( number - $ $
_IP05214402Q ..
Policy period Property damage
5-9-8?1’0 5-9-86 Each accidental event

Limits of insurance
Bodily Injury and property damage com-
bined

(occurrence) Total limit(aggregate)
$ $

Limits of insurance
Bodily Injury and property domage com-
bined

Each accident
$ 500,000.00

Each event Total limit
(occurrence) (aggregate)
$ 500,000.00 $ 500,000.00
Automobile Liability Bodily injury
Insurer Each person Each accident
._CNA $ $
Polixa/ numbe :
BUAD3214402 Property damage
Policy period Each accident
8-9°85 70 5-9-86 P

Employer’s Liabili
Insurer .

Limit of insurance
Each event (occurrence)

$

Policy number o
-
Policy period gg
If issued after the date your policy Policy issued to gg
begins, these spaces must be completed . ®
and our representative must sign below. COM@NITY CHAPEL & BIBLE TRAINING CENTER
. -
Authorized representative Coverage takes effect Policy Number N
N

5-9-85 584XB2982
in
43172 Ed.2-82 Printed in U.S.A. v

. ©St.Paul Fire & Marine Insurance Co.1982 . ... .. .. . . ... .

Coverage Summary ) AW
e i e ameen Page 1of 1 -
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UMBRELLA EXCESi’ UN INSURED MOTORIST

ENDO&SEMENT

This endorsement changes your Umbrella
Excess Liability Protection.

How Your Coverage Is Changed

Your protection is changed by adding the
following paragraph to the What This
Agreement Covers section.

Uninsured Motorists. We'll provide Unin-
sured Motorists Coverage but only if the
claims are covered under your Basic In-

surance shown below. And then, only in
accordance with the applicable provisions
of your Basic Insurance.

The most we'li pay for all Uninsured Mo-

torists claims in one policy year is the To-

tal limit shown below under the Limit of
coverage. g

Other Terms

All other terms of your policy remain the
same.

Limit of coverage

$ 2.000,“.00 Total Limit

Basic Uninsured Motorists Insurance

insurer

CNA

Policy number

BUAD32144021

Policy period
5-9-85 T0 5-9-86

Limits of Insurance

Each Each
person accident
$ 500,000.00 '$500,000.00

If issued after the date your policy
begins, these spaces must be completed
and our representative must sign below.

Policy issued to

COMMUNITY CHAPEL & BIBLE TRAINING CENTER

Authorized representative

43299 EJ.1-84 Printed in U.S.A.

€St.Paul Fire and Marine Insurance Co.1884

_EndorsementZ_to Insuri

Liability takes effect Policy Number
5-9-85 584XB2982

1
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l.JMBRELLA EXCESS LIABILITY PROTECTION

We've designed this agreement to provide
extra protection, over your basic liability
insurance. Of course, there are some
limitations which are explained later in
this agreement.

Table of Contents Page

What This Agreement Covers 1
Coverage In Addition To Your

Basic Insurance

Coverage When Your Basic

Insurance Doesn't Apply

Who Is Protected Under This
Agreement

who Is Protected For Claims Not
Related To Autos

Who Is Protected For Auto-Related
Claims

Where We Cover

o v W W

Limits Of Coverage
Each Event Limit
Total Limit

The Deductible
Exclusions-Claims We Won't Cover

Other Rules For This Agreement
Other Insurance

Appealing Judgments

Paying Covered Claims

Keeping Your Basic Insurance In
Effect

Adjustment of premium

Recovering Damages From A Third
Party

What To Do If You Have A Loss

oW WW W o o UL

—

What This Agreement Covers

we'll pay amounts you and others pro-
tected under this agreement are legally
required to pay as damages for covered
bodily injury, property damage, personal

-

)
injury, and advertising injury claims,
caused by an event.

Event means an accidental event that re-
sults in bodily injury or property damage
the protected person didn't expect or in-
tend to happen. An event also means an
act or a series of similar or related acts
that result in personal injury or advertis-
ing injury.

Bodily injury means any harm to a per-

- son's health that happens while this

agreement is in effect. Bodily injury in-
cludes any physical harm, sickness or di-
sease. And it includes mental anguish,
injury or illness, whether or not there
has been physical harm or illness. If a
bodily injury is covered, we'll cover dam-
ages for care, loss of services or death
resulting from the injury.

Property damage means any damage to
tangible property of others that happens
while this agreement is in effect. This in-
cludes loss of use of the damaged proper-
ty resulting from the damage. Property
damage also includes loss of use of other's
property that hasn't been physically dam-
aged if caused by an accidental event that
happens while this agreement is in effect.

Personal injury means any of the following
acts of interference with an individual's
rights that happens in the course of your
business while this agreement is in effect:
*false arrest, wrongful detention, mali-
cious prosecution, humiliation or false im-
prisonment;

elibel, slander, defamation of character,
or invasion of an individuals right of pri-
vacy. But not such acts that arise from
advertising activities;

swrongful entry, wrongful eviction or
other invasion of the right of private oc-
cupancy; or

43209 Ed.2-83 Printed in U.S.A.
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eassault or 'Battery committed to prevent

or remove a danger to people or
property.

Advertising injury means any of the fol-
lowing acts of interference with a per-
son’s rights that happens in the course of
your business while this agreement is in
effect:

slibel, slander, defamation of character,
or invasion of an individuals right of pri-
vacy;

«infringement of any copyright, title or
slogan;

spiracy, unfair competition or idea misap-
propriation under an implied contract;

when the act is committed or alleged to
have been committed in any
advertisement, publicity article, broad-
cast or telecast and arises out of your
advertising activities.

Injury or damage. When we say injury or
damage we mean bodily injury, property
damage, personal injury or advertising in-

jury,

Coverage In Addition To Your Basic
Insurance

When a claim covered by this agreement is
covered by your Basic Insurance, we'll
pay damages you and others protected by
this agreement are legally required to pay
if those damages are over the coverage
limits of your Basic Iinsurance. But we'll
only pay amounts up to the limits of cov-
erage under this agreement. For example:

You are the owner of a store. A customer
slips and falls in your store and suffers
serious injury. The customer then sues
you and the court awards him $1,000,000
in damages.

You have a basic liabllity insurance policy
with a coverage limit of $750,000 and the
limit of coverage under this agreement is
$71,000,000. We'll therefore pay $250,000
since that's the amount by which the dam-
ages exceed the limit of your Basic
Insurance,; and It's also less than the limit
under this agreement.

Your Basic Insurance is listed on the
Schedule of Basic Insurance. It doesn't
matter whether you bought the insurance
from us or from other insurance compa-
nies.We refer to this insurance as your
Basic Insurance in this agreement.

If the total limits of your Basic Insurance
{which may be referred to in the Basic
Insurance policies as aggregate limits) are
reduced by the payment of claims result-
ing from all events that occur during our
policy year and that would be covered by
this agreement, we'll pay damages above
those reduced limits. And if the limit of
your Basic Insurance were used up alto-
gether to pay claims that would be
covered by this agreement, this agree-
ment will then cover you as if it were
your Basic Insurance.

Damages you are legally required to pay
are either:

*amounts you or other protected persons
must pay under a court judgment; or

eamounts you or another protected person
must pay under the terms of a settlement
agreement signed by you, by us, and by
the party making the claim.

But they don't include legal expenses,
vour office expenses or the salaries of
your employees. Amounts recovered from
other sources are deducted from amounts
you or another protected person must
pay to determine the net liability.

Defense of claims. We won't pay the cost
of, or conduct the investigation, defense,
or settlement of a claim if those costs are
covered by your Basic insurance. Howev-
er, we do have the right to associate in
the defense and control of any claim that
is reasonably likely to involve us.

If any event results in claims that use up
the limits of coverage under your Basic
Insurance, we'il then take over the de-
fense of any claim resulting from the same
event that has been brought against you
or any other protected person. But we'll
only do this if:

*the claim is covered by this agreement;
and

Page 2 of 10
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sthis dgreement is immediately in excess
of your Basic Insurance. This means you
don't have other excess insurance with
another company that would apply over
your Basic Insurance. Of course, you
may have excess insurance that applies to
claims over the timits of coverage in this
agreement.

Coverage When Your Basic Insurance
Doesn't Apply

If your Basic Insurance doesn't cover a
claim which is covered by this agreement,
we'll pay damages that you or other pro-
tected persons are legally required to
pay. However, you'll be responsible for
the claim up to the deductible amount
shown on the Coverage Summary. Of
course, our payments won't exceed the
limit of coverage.

Additional benefits. All of the following
benefits are in addition to the limits of
coverage. These benefits apply only when
your Basic Insurance doesn't apply.

Defending lawsuits. We'll defend any suit
brought against you or any other pro-
tected person for covered claims, even if
the suit is groundless or fraudulent. We
have the right to investigate, negotiate
and settle any suit or claim if we believe
that is proper. We'll pay all costs of de-
fending the suit, including interest on
that part of any judgment that doesn't
exceed the limit of coverage that applies.
But we won't defend a suit or pay a claim
after the limit of coverage has been used
up in paying judgments or settlements.

Expenses related to defense. We'll also
pay all reasonable costs that you or any
protected person incur at our request
while helping us investigate or defend a
claim or suit. This includes up to $200.00
per day for actual loss of earnings. For
example, if someone sues you, we may ask
you to be a witness in a trial. If you lose
earnings as a result, we'll pay up to
$200.00 per day for earnings you actually
lose.

Legal bonds. We'll pay premiums for ap-
peal bonds, or bonds to release property
that's being used to secure a legal obli-

M

43209 Ed.2-83 Printed in U.S.A.
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gation, that are required in a suit we de-
fend. We'll pay premiums for bonds
valued up to the limit of coverage. We'll
also pay the cost of bail bonds required
because of a covered auto accident, in-
cluding bonds for related traffic law
violations. But we have no obligation to
apply for or furnish these bonds.

tf the laws of a foreign country prohibit
us from providing these Additional Bene-
fits, we'll pay any similar expenses you
incur with our written consent.

Who Is Protected Under This Agreement

Protected persons are people and organ-
izations protected under this agreement.

Here's a list of "protected persons” and
certain limitations on their liability pro-
tection. Each is protected separately.
However, the limits of coverage shown in
the Coverage Summary are shared by all
protected persons.

Who 1s Protected For Claims Not Related
To Autos

This section describes those protected for
claims not arising out of the use of autos.
Persons who are protected for
auto-related claims are described in the
next section of this agreement.

Individual. If this policy is in your name
as an individual, you and your spouse are
protected against claims resulting from
conducting your business as a sole pro-
prietor.

Partnership-joint venture. If this policy
is in the name of a partnership or joint
venture, that organizatiorr is protected.
individual partners or co-venturers are
also protected for their liability as mem-
bers of the named organization. But we
won't protect any person or organization
for their liability resulting from member-
ship in a partnership or joint venture
which is not named as an insured in the
introduction.

Insuring Agreement 56 Page 3 of 10
Liability Coverage
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Corporation. If this policy is in the name
of a corporation, or other type of organ-
ization, its executive officers, directors
and stockholders are protected while

they're acting within the scope of their
duties for the named organization.

Employees. Your employees are protected
while they're acting within the scope of
their duties for you.

Subsidiaries. If you have subsidiaries or
own or control other companies before the
date this agreement takes effect, they're
protected. We'll also protect other such
companies that you acquire while this
agreement is in effect if you notify us
within 60 days after you acquire them.

Real estate manager. Any person or or-
ganization is protected while acting as a
real estate manager for you.

Those protected under your Basic
Insurance. We'll protect any other person
or organization who is protected under
your Basic Insurance, subject to the same
coverage limitations as your Basic Insur-
ance.

Those you have agreed to protect. We'll
protect any person, organization, trustee
or estate with whom you've entered into a
written contract that requires you to pro-
vide the kind of protection offered by
this agreement. However, this protection
only applies in connection with:

soperations you conduct or that are con-
ducted on your behalf; or
*facilities you own or use.

Who Is Protected For Auto-Related Ciaims

The following persons are protected for
auto-related claims and the extent of cov-
erage is explained.

1. You.

2. Those protected under your Basic In-
surance. We'll protect any other person

. or organization who is protected under.
your Basic Insurance, subject to the same
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coverage limitations as your Basic Insur-
ance.

3. Anyone while using with your permis-
sion an auto you own, rent or borrow.
However, we won't protect:

*the owner of an auto you rent or borrow
if the owner is an employee of yours or a
member of an employee's household, un-
less covered under your Basic Insurance;

*you or anyone else, if this policy is in
the name of a partnership, for the use of
an auto owned by or registered in the
name of a partner, unless covered under
yvour Basic lnsurance;

sanyone while working in the business of
selling, servicing, repairing or parking
autos, uniess the business is yours;

*anyone while moving property to or from
an auto, unless he or she is one of your
employees, a person who leases or bor-
rows an auto from you, or any of that
person's employees.

4, Anyone legally responsible for the ac-
tions of a protected person, to the extent
of that responsibility. But we'll protect
the owner or anyone else from whom you
rent or borrow an auto only if that auto is
a trailer connected to an auto you own.

Autos are cars, trucks, trailers and other
land vehicles designed for travel on pub-
lic roads - but not mobile equipment.

Mobile equipment means the following
types of land vehicles:

*Those that don't have to be licensed.
*Those designed for use mainly off public
roads.

*Those kept for use only on your prem-
ises or that part of a road or other access
adjacent to your premises.

*Those used only to provide mobility for
permanently attached specialized equip-
ment. For example, these include well
drilling rigs, power cranes, concrete mix-
ers that remain on a job site and simifar
equipment, .
eSpecialized equipment like bulidozers,
rollers, graders, farm machinery and sim-
ilar equipment.




Where kWe Cover

We cover events that take place
anywhere.

Limits Of Coverage

Two types of limits - an "Each event
limit" and a "Tota! limit" - apply to the-
amount we'll pay. These limits are shown
in the Coverage Summary.

Each Event Limit

This is the most we'll pay for all claims
that result from any one event. This ap-
plies no matter how many persons pro-
tected under this agreement are involved
or how many claims are made. We'll con-
sider all bodily injury and property dam-
age caused by continuous or repeated
exposure to basically the same conditions
to be the result of one event.

we'll also consider all personal injury
caused by a series of similar or related
acts to be the result of one event.

And we'll consider all advertising injury
caused by a series of acts in which the
same or similar advertising material is
used to be the result of one event. Re-
gardless of the number or kinds of media
involved.

A photo used in your advertising com-
paign includes two men in the
“background. They never consented to the
use of their pictures. You use the photo
in different magazine ads and television
commercials over a few weeks. Both men
sue you for invasion of privacy. We'll
consider their claims to be the result of
one event.

Total Limit

The total limit is the most we'll pay for all
claims involving products and completed
work, that result from ali accidental
events that occur in a policy year. By

43209 Ed.2-83 Printed in U.S.A.
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policy year, we mean each consecutive
annual period of this agreement.

Products and completed work. The total
limit applies to bodily injury and property
damage that happens away from your
premises and is caused by your products,
your completed work, or people relying
on statements or warranties you've made
about your products or completed work.

Your products mean any product or its
container which you or others using your
name have manufactured, sold, handled
or distributed, if the injury or damage
occurs after you've given physical pos-
session of the product or container to
others. We won't consider a vehicle to be
a container. We won't consider items
rented to others to be your products. Nor
will we consider your products to include
an item you haven't sold but which you al-
low others to use - like a vending
machine.

Completed work means work you've com-
pleted, had completed for you or aban-
doned.

When we consider work to be completed.
we'll consider work to be completed at the
earliest of the following, even though fur-
ther service, maintenance, correction,
repair or replacement is required because
of a defect:

swWhen all work contracted to be done by
you or on your behalf has been finished.

*When all work to be done by you or on
your behalf at the site of the work which
causes the injury or damage has been fin-
ished.

*When the part of the work which causes
the injury or damage has been put to its
intended use by someone other than an-
other contractor who is working for a
principal on the same project.

However, we won't consider uninstalled or
abandoned materials or tools to be com-
pleted work. Nor will we consider any
work done in connection with transporting
property - other than a condition created
by the loading or unloading of a vehicle -
to be completed work.

Insuring Agreement 56 Page 5 of 10
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The Deductible

The Coverage Summary shows the amount
of the deductible. The protected person
will be responsible up to that amount for
each event to which your Basic Insurance
doesn’t apply. We'll pay covered claims
over the deductible amount up to the limit
of coverage that applies. We may pay all
or part of the deductible on your behalf,
1f we do, you agree to repay that amount
to us promptly.

Exclusions-Claims We Won't Cover

We won't cover or defend against claims
for any of the following liabilities.

Prior acts. We won't cover advertising in-
jury claims, nor will we cover personal in-
jury claims for libel, slander, defamation
of character or invasion of an individuals
right of privacy when the claim is based
on an event that happened before this
agreement was in effect.

Such an event may involve a series of sim-

ilar or related acts, statements or the use

of similar advertising material. If it does,
we won't cover claims based on that event
when the first act, statement, advertise-
ment, publicity article, broadcast or
telecast of the series happened before
this agreement was in effect.

Advertising. We won't cover advertising
injury claims that result from any of the
following:

efailure to perform your obligations under
a contract;

sinfringement of trademark, service mark
or trade name by using any of them as
the trademark, service mark or trade
name of the goods or services you sell or
advertise or offer for sale (but this ex-
clusion will not apply to infringement of
someone else's titles or slogans);
eincorrect description of goods or or ser-
vices; or

*mistakes in the advertised price of goods
or services.
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Worker’s compensation. We won't cover
obligations that protected persons or
their insurers have under worker's com-
pensation, unemployment compensation,
disability benefits or similar laws. But
this exclusion won't apply to liability of
others you've assumed under a contract
or agreement.

Product recall. We won't cover losses
based on the recall or withdrawal of your
products from the market for any reason.
Nor will we cover losses resulting from
the recall or withdrawal of any work
you've completed or had completed for
you. Or of any item of which your pro-
ducts or work forms a part.

Damage to your products or work. We
won't cover damage to your products
caused by the product itself or by any of
its parts. Nor will we cover damage to
your work that's caused by the work it-
self or by materials or equipment con-
nected with it. But we will cover liability
claims for damage to your completed work
which results from work done for you by
others, such as contractors, if covered
by your basic insurance.

Business risk. We won't cover loss of use
of tangible property that hasn't been
physically damaged when the loss of use
is caused by your failure to tive up to a
contract or by the failure of your pro-
ducts or work to live up to your
promises. But we will cover loss of use of
tangibie property of others that's caused
by sudden or accidental damage or de-
struction of your products or work after
they've been used by another person. For
example:

You supply a customer with a motor that
is part of a conveyor belt. You give a
one-year warranty against breakdown of
the motor. It breaks down after six
months. Although the conveyor isn't dam-
aged, your customer has losses due to
loss of use of the belt. We won't cover
this loss. However, if the motor had sud-
denly caught fire, we would cover your
ligbility for the loss of use of the belt.

Pollution. We won't cover injury or dam-
age caused by the discharge, dispersal,
release or escape of:

i
L4
i
)
£



*smoke, vapor, socot or fumes;

*acids, alkalis, toxic chemicals, liquids or
gases; or

swaste material or other irritants or con-
taminants.

But this exclusion won't apply if such
discharge, dispersal, release or escape is
sudden and accidental.

Injury to fellow employees. We won't cov-
er an employee for claims resulting from
injury to or death of another employee of
the same employer, that happens in the
course of such employment.

But if such claims are covered by your
Basic Insurance, this exclusion will not
apply. We'll cover these claims subject to
the same coverage limitations as your Bas-
ic Insurance.

Aircraft. We won't cover claims for injury
or damage due to the ownership, mainte-
nance, use, loading or unloading of:

*an aircraft owned, operated, rented or
borrowed by any protected person; or
*any other aircraft operated by anyone in
the course of his or her employment by
any protected person.

But if such claims are covered by your
Basic Insurance, this exclusion will not
apply. We'll cover these claims subject to
the same coverage limitations as your Ba-
sic Insurance.

Aircraft means only those aircraft de-
signed to transport people or property.

Watercraft. We won’t cover claims for in-
jury or damage due to the ownership,
maintenance, use, loading or unloading of
any watercraft over 75 feet long unless:
ssuch claims are covered by your Basic
Insurance; or

*you notify us within 30 days after you
acquire such a watercraft.

Damage to property you own or control.
We won't cover claims for property dam-
age to:

*property you or any other protected
person owns;

*property owned or rented by one pro-
tected person that is rented to, used by,
or in the custody or control of another
protected person;

-
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saircraft or watercraft you or any other
protected person rents, uses, has custo-
dy of or controls; or

sproperty you or any other protected
person rents, occupies, uses, has custo-
dy of or controls, to the extent you or
the other protected person are required
by contract to insure the property.

War. We won't cover liabilities you assume
by contract if they arise out of war (de-
clared or undeclared), invasion, civil
war, rebellion, revolution, military or
usurped power or confiscation or national-
ization of property by a government or
other public authority. But this exclusion
does not apply to liabilities arising out of
events that take place in the United
States of America, its territories or pos-
sessions, or Canada.

Nuclear energy liability. We won't cover
liability for which you or other protected
persons are covered under a nuclear en-
ergy liability policy issued by a group
such as one of the following:

*The American Nuclear Insurers;

*The Mutual Atomic Energy Liability Un-
derwriters; or

*The Nuclear Insurance Association of
Canada.

Nor will we cover a liability that would
have been covered by a policy of one of
those groups if its limit hadn't been used

up.

We won't cover claims for property dam-
age to a nuclear facility iocated in the
United States or Canada when the liability
arises out of services or materials you or
any protected person furnished to the fa-
cility. This includes liability for all forms
of radioactive contamination. And we
won't cover any claims that arise out of
services or materials that you or other
protected persons furnish to any nuclear
facility located outside the United States
or Canada.

We won’t cover claims resulting from ra-
dioactive, toxic, explosive or other haz-
ardous properties of nuclear material in
any of these three situations:

1. You or other protected persons are
required by law to maintain financial pro-

Insuring Agreement 56 Page 7 of 10
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tection for nuclear events. Or you or
they are entitled, or would have been en-
titied had this policy not been issued, to
indemnity for nuclear events from the
United States.

2. The nuclear material is located at, or
at any time discharges from, any nuclear
facility that is owned or operated by you
or any protected person. Nor will we cov-
er such claims if the nuclear facility
owned by you or any protected person is
operated by others.

3. The nuclear material is contained in
spent fuel or waste that you, any pro-
tected person, or others acting for
either, have at any time possessed,
transported or disposed of.

Nuclear material means source material,
special nuclear material or by-product ma-
terial as defined under the federal Atomic
Energy Act.

Nuclear facilities are any of the following:
eNuclear reactors.

*Enrichment plants.

*Fuel or spent fuel handling or process-
ing plants.

* A location used for handling, storing or
disposing of nuclear waste.

* A location containing more than 25 grams
of plutonium or uranium 233 combined, or
more than 250 grams of uranium 235.

Spent fuel is any fuel element or compo-
nent, whether solid or liquid, which has
been used or exposed to radiation in a
nuclear reactor.

Nuclear waste is waste from any of the
first three nuclear facilities named above
which contains by-product material. But
we won't consider waste to include tail-
ings or other wastes from the processing
of ore to extract or concentrate uranium
or thorium to produce source material.
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Other Rules For This Agreement

The following are general rules and condi-
tions that apply to this agreement. You
should also look at the "General Rules"
page that's attached.

Other Insurance

If other insurance applies to claims cov-
ered by this agreement, the insurance
under this agreement is excess and we
won't make any payments until the other
insurance has been used up. This won't
be true, however, if the other insurance
is specifically written to be excess over
this agreement.

Except to the extent stated in this agree-
ment, this insurance isn't subject to the
terms, conditions, or limitations of any of
your other insurance.

Appealing Judgments

We can appeal a judgment against any
person protected under this agreement if:
sthe judgment is for more than the amount
of your deductible or the limits of cover-
age under your Basic Insurance, which-
ever applies; and

sthe protected person and the Basic In-
surers do not appeal it.

If we appeal the judgment, we will pay
the costs of the appeal and any interest
on those costs. Those payments will be in
addition to the limits of coverage under
this agreement.




Paying Covered Claims

If you are required to pay a covered claim
either by the judgement of a court or by
agreement with the person who made the
claim and with us you may go ahead and
pay the claim. If you then give us proof
that you did so, we'll reimburse you for
the amount by which your payment ex-
ceeds either the coverage limits of your
Basic Insurance or the deductible, which-
ever applies.

Or, if you ask us to do so, we'll pay the
person who made the claim.

Keeping .Your Basic Insurance In Effect

You promise to keep the insurance poli-
cies listed in the Schedule of Basic Insur-
ance in effect while this agreement is in
effect. You promise not to change the
terms, conditions or limits of coverage of
those policies; and, if you renew or re-
place any of them, to make sure that the
new policy is not more restrictive than
the one it replaces. This insurance will
remain in effect if you break any of these
promises but we won’t be liable for more
than we would have been if you had kept
your promises.

If you replace a policy listed in the Sche-
dule with an equivalent revised standard
form policy that's published by Insurance
Services Office or similar rating organiza-
tion, we'll treat that as a renewal or re-
placement without any change of terms or
conditions. And we won't regard using up
part or all of the limits of coverage of
your Basic Insurance due to all events
during one policy year as a change of
terms or conditions.

If you're unable to recover from a Basic
Insurer because it becomes insolvent or
because you fai! to comply with the terms
of your contract with that insurer, this
agreement will only apply to amounts over
the limits shown in the Schedule of Basic
Insurance.
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Adjustment of premium

Ordinarily, we charge you a flat premium
for this agreement. However, we may
change your premium if you add new per-
sons or property to those which are pro-
tected under your Basic Insurance. You
must notify us promptly if this happens.
Then, if you must pay an additional pre-
mium on your Basic Insurance because of
the additional persons or property, we'll
have the right to charge you an additional
premium for this agreement.

Recovering Damages From A Third Party

This section replaces the section with the
same title on the "General

Rules" page, but only for this
agreement.

Any person protected under this agree-
ment may be able to recover all or part of
a loss from someone other than us. Be-
cause of this, each protected person must
do all that's possible to preserve any
right of recovery available. |f we make a
payment under this policy, that right of
recovery will belong to us.

Division of recovery. Any amount recov-
ered will be divided as follows:

*First, any protected person or insurer
who paid amounts over the limits of cov-
erage under this agreement will be reim-
bursed for the actual excess amount paid.

eNext, we'll be reimbursed for any pay-
ments we've actually made.

eThen if any amount remains, it will be-
long to any Basic Insurer or protected
person who paid damages to the person
who made the claim.

Expenses of recovery proceedings will be
divided in the same ratio as the recovery
is shared. But if we bring proceedings on
our own to try to obtain a recovery and
we fail to do so, we'll pay all the ex-
penses of those proceedings ourselves.

insuring Agreement 56 Page 9 of 10
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- What To Do tf You Have A Loss

The What To Do If You Have A Loss page
is replaced by the following only for this
agreement:

Someone is injured or something happens
which can result in a liability claim. {f
there's an accident or incident likely to
involve this agreement, you or any other
protected person must:

1. Tell us or our agent what happened as
soon as possible. Do this even though no
claim has been made by you or another

protected person is aware of having done

something that may later result in a claim.

This notice should include:

sThe time and place of the event;

*The protected person involved;

*The specific nature of the incident in-

cluding the type of claim that may result;
and

T I

*The name and addresses of any injured
people and witnesses.

2. Notify the police if a law may have
been broken.

3. Send us copies of all demands or legal
documents if someone makes a claim or
starts a lawsuit.

4. Cooperate and assist us in securing
and giving evidence, attending hearings
and trials, and obtaining the attendance
of witnesses.

5. Refrain from taking on any financial
obligations or paying out any money with-
out our authorization. Doing so may re-
sult in our not making reimbursement of
the payment even though the cost is cov-
ered by the policy. But this rule doesn't
apply to money spent for emergency first
aid to others at the time of an accident.
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.AUTO LIABILITY LIMITATION ENDORSEMENT astaul
This endorsement changes your Umbrella '
Excess Liability Protection.

How Your Coverage Is Changed

This endorsement timits your auto cover-
age.

We won't cover injury or damage resulting
from the ownership, maintenance, use,
loading or unloading of an auto unless it's
covered under your basic insurance.

el

If issued after the date your policy
begins, these spaces must be completed
and our representative must sign below.

Other Terms

All other terms of this policy remain the
same.

iy
iy
a
g
{4

t
43

Policy issued to . ©

COMMUNITY CHAPEL & BIBLE TRAINING CENTER ﬁ

s

Authorized representative

Endorsement takes effect Policy Number ¥

§-9-85 584XB2982 0

A
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PROPERTY EXCLUSION ENDORSEMENT -« ¥ v ioore  AStRaul

This endorsement cﬁénges your Umbrella

-, Excess Liability Protection.

How Your Coverage Is Changed - *Property being transported by any pro-
tected person.

The following exclusion is added to the e -

Exclusions - Losses We Won't Cover sec- However, we'll cover damage to property

tion of this agreement. you use or control that you've assumed li- -

ability for under a written sidetrack
Control of Property. We won't cover agreement. ‘
damage to any of the following:

°Pro§erty you or other protected persons Other Terms

. rent, occupy or hold for sale or safekeep-

ing; All other terms of this policy remain the
*Property you use; same.

*Property any protected person phys- -

ically controls; or

L e A

If issued after the date your policy Policy issued to

begins, these spaces must be gompleted

and our representative must sign below. COMMUNITY CHAPEL & BIBLE TRAINING CENTER

Authorized representative Endorsement takes effect Policy Number
§-9-85 584XB2982
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PROFESSIONAL MEDICAL SERVICE EXCLUSION

ENDORSEMENT

~ This endorsement chénges your Umbrella

Excess Liability Protection.

How Your Coverage |s Changed

The following paragraphs are added to
the Exclusions - Losses We Won't Cover
section of this agreement.

Professional Medical Service. We won't
cover injury or damage due to providing
or failure to provide:

*Medical, surgical, dental, x-ray, nurs-
ing service or treatment, or the serving

of food or beverage within these services;

*any service or treatment related to
health or of a professional nature;
*any cosmetic or tonsorial service or

" treatment;

L
If issued after the date your policy

begins, these spaces must be completed
and our representative must sign below.

edrugs, medical or dental supplles or ap-
pliances; or

*the handling of corpses or the perform-
ance of autopsies.

This exclusion won't apply to COvéra'ge
provided by the Umbrella Excess Hospital

Professional Liability Protectlon - Claams .

Made.
Other Terms

All other terms of your policy remain the
same.

Ly Tude
L.

Policy |ssued to

COMMUNITY CHAPEL & BIBLE TRAIHING CENTER

o Authorized representative
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. PROFESSIONAL SERVICES EXCLUSION
ENDORSEMENT

This endorsement changes your Umbrella
Excess Liability Protection.

How Your Coverage |s Changed

Your protection is changed by adding

the following exclusion to the Exclusions -
Claims We Won't Cover section. The
effect of this change is to reduce your
coverage.

Professional services., We won't cover
Injury or damage resulting from the
performance of or the failure to perform
any professional service in your capacity
asa CHUR@ .

Other Terms

All other terms of your policy remain
the same.

s

0

If we issue this form after the date your policy Policy issued to o
takes effect, we must complete these spaces and COMMUNITY CHAPEL & BIBLE TRAINING CENTER i
our representative must sign below. : gg
Authorized representative Agreement takes effect f:!
5‘9'85 ;:;

Policy number \

584XB2982
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insuring Agreement .
to Insuring Agreement 236 . v
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'UMBRELLA EXCESS ATHLETIC PARTICIPANT
EXCLUSION ENDORSEMENT

This endorsement changes your Umbrella
Excess Liability Protection.

How Your Coverage is Changed : Other Terms

Your protection is changed by adding the All other terms of your policy remain
following exclusion to the Exclusions - the same.

Claims We Won't Cover section. The effect

of this change is to reduce your coverage.

Athletic participants. We won't cover
claims for bodily injury or personal injury
to students resulting from practicing or
taking part in physical training, a sport
or athletic activity or contest.

A
. : - - )
i l:«.«e 1sfsfue this form after the date your policy Policy issued 1o w
takes effect, we must complete these spaces and 1
our representative must sign be!ow_ CWNITY CHAPEL & BIBLE TRAI"ING CEHTER g
n " ¢v]
Authorized representative Agreement takes effect ?*1
5-9-85 «l
N
Policy number ;

584XB2982
PEX012 Ed.5-82 Printed in U.S.A, Insuring Agreement . "
cSt. Paul Fire and Marine Insurance Co.1983Endorsement number to Insuring Agreement 56 i
Endorsement number to ‘42
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PERSONAL INJURY LIMITATION ENDORSEMENT

This endorsement changes your Umbrella
Excess Liability Protection.

How Your Coverage is Changed

Your protection is changed by adding the
following to the Exclusions - Claims We
Won't Cover section. The effect of this
change is to reduce your coverage.

Personal injury. We won't cover a claim
resulting from any of the following
offenses unless it's covered under your
Basic insurance.

°False arrest, wrongful detention, mali-
cious prosecution or false imprisonment.
°Libel and slander, defamation of charac-

ter, or invasion of the rights of privacy.

°Statements made in advertising, broad-

casting or telecasting activities by you
or on your behalf.
°False statements about an organization
or its products, or services made by
or on behalf of any protected person
with knowledge that they are false.
°Wrongful entry or wrongful eviction.

Other Terms

All other terms of your policy remain
the same.

If we issue this form after the date your policy
takes effect, we must complete these spaces and
our representative must sign below.

Policy issued to
COMMUNITY CHAPEL & BIBLE TRAINING CERTER

Authorized representative

Agreement takes effect
5-9-85

Palicy number
5§84XB2982

PEX010 Ed.1-82 Printed in U.S.A.

¢St. Paul Fire and Marine insurance Co,. 1983

2 -

©5t. Paul Fire and Marine tnsurance Company, 1980,

Insuring Aguemont_’_.
Endorsement number to Insuring Agresement 56
Endorsement number_____to
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IN THE SUPERIOR COQURT OF WASHINGTON FOR PIERCE COUNTY

ST. PAUL FIRE AND MARINE
INSURANCE COMPANY, a foreign
corporation, NO. 88-2-00947-9

Plaintiff,
V.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,
and the marital community com-
posed thereof; COMMUNITY

CHAPEL and BIBLE TRAINING
CENTER, a Washington corpora-
tion; JACK McDONALD and "JANE
DOE" McDONALD, husband and wife,
and the marital community com-
posed thereof,

SUMMCNS ON
COMPLAINT FOR
DECLARATORY JUDGMENT

LED
{N COUNTY CLERK'S OFFICE

an. JAN 61983 P4

Defendants.

-

Nt Vst Na gt Wt e s Yt Nnat s e Ve N S St Vet it Vs Vot Samgt” i

TO: Defendants above named.

A lawsuit has been started against you in the above entitled
court by St. Paul Fire and Marine Insurance Company, plaintiff.
Plaintiff's claim is stated in the written complaint, a copy of
which is served upon you with this summons.

In order to defend against this lawsuit, you must respond to
the complaint by stating your defense in writing, and serve a
copy upon the undersigned attorney for the plaintiff within
twenty (20) days after the service of this summons, excluding the

SUMMONS ON COMPLAINT FOR

DECLARATORY JUDGMENT - 1 LAW OFFICES OF
decjudsm.gab DON M. GULLIFORD & ASSOCIATES
2200 112th Avenue N.E.

P.O. Box 548, Bellevue, WA 98009-0548
0 R I G ‘ N Bellevue, WA 98004
(206) 462-4000
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day of service, or a default judgment may be entered against you
without notice. A default judgment is one where the plaintiff is
entitled to what he asks for because you have not responded. If
you serve a notice of appearance on the undersigned attorney, you
are entitled to notice before a default judgment may be entered.

You may demand that the plaintiff file this lawsuit with the
court. If you do so, the demand must be in writing and must be
served upon the plaintiff. Within fourteen (14) days after you
serve the demand, the plaintiff must file this lawsuit with the
court, or the service on you of this summons and complaint will
be void.

If you wish to seek the advice of an attorney in this matter,
you should do so promptly so that your written response, if any,
may be served on time.

This summons is issued pursuant to Rule 4 of the Superior
Court Civil Rules of the State of Washington.

DATED this 5th day of January, 1989.

LAW OFFICES OF
DON M. fGULLIFORD & JASSOCIATES

w (on (M.

DON M. GULLIFORD
Of Attorneys for Plalntiff

SUMMONS ON COMPLAINT FOR
DECLARATORY JUDGMENT - 2 LAW OFFICES OF
decjudsm.gab DON M. GULLIFORD & ASSOCIATES
2200 112th Avenue N.E.
P.Q. Box 548, Bellevus, WA 98009-0548
Bellevue, WA 98004
(206) 462-4000
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¢ o nEDP,
IN OPEN COURT

JAN-6 1988

Pierce County Cl

. /
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY.~

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, NO. 88-2-00947-9

V. ORDER STRIKING NOVEMBER 22,
1988 AFFIDAVIT OF BRUCE
IRA GABRIELSON and CAROL WINCHELL
GABRIELSON, husband and wife;
DONALD LEE BARNETT, husband
and wife; COMMUNITY CHAPEL
AND BIBLE TRAINING CENTER, a
Washington corporation, JACK
McDONALD and “"JANE DOE"
McDONALD, husband and wife,

Defendants.

S Tt N Vst Wt St e Nt Wal et Vs Nt St St ot Srat® St St

THIS MATTER having come on for hearing on December 16, 1988,
on the motion of defendant, Community Chapel, for an Order
Striking the November 22, 1988 Affidavit of Bruce Winchell, and
the court having considered the supportive documents filed by
Community Chapel, together with the November 22, 1988 Affidavit
of Bruce Winchell, and the court being and all things fully
advised, it is hereby

- ORDERED, ADJUDGED AND DECREED that the November 22, 1988
Affidavit of Bruce Winchell is stricken for failure to comply

with Civil Rule 56(e). See, Meadows v. Grant's Auto Brokers, 71

Wn.2d 874, 431 P.2d 216 (1967).

ORDER STRIKING NOVEMEBER 22, 1988
AFFIDAVIT OF BRUCE WINCHELL - 1
Law Orrices O
JOHN S. GLASSMAN
625 COMMERCE STREET

TACOMA, WASHINGTON 9B402
(206) 572-2746
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DONE IN OPEN COURT this C;

a
day of JM, -lé-glj

=

e

Presented by:

il

Jo 8. Glassman,
Atttporney for Defendant,
C unity Chapel and
Bble Training Center

ORDER STRIKING NOVEMBER 22, 1988
AFFIDAVIT OF BRUCE WINCHELL - 2

JUDGE J. KELLET}&NOLD

L.aw Orrices OF
JOHN S. GLASSMAN

625 COMMERCE STREET

VoL 388 w2089

TACOMA. MASHINGTON 98402
(206) Z72-2746
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IN THE SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff,
vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL AND
BIBLE TRAINING CENTER, a
Washington Corporation,

Defendants.

ST. PAUL FIRE AND MARINE
INSURANCE COMPANY, a foreign
corporation,

Plaintiff,
VS.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
JACK McDONALD and JANE DOE
McDONALD, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER, a Washington
Corporation,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. 88-2-00947-9

STIPULATED ORDER OF

CONSOLIDATION AND JOINDER

1LED
N coukr:m CLERK'S OFFICE

am. JAN 6 1983

g

EPUTY

The undersigned counsel for the parties involved stipulate

STIPULATED ORDER OF
CONSOLIDATION AND JOINDER -1

LAW OFFICES OF
DON M. GULLIFORD & ASSOCIATES
2200 112th Avenue N.E.

P va 388 mee 1448
D

P.O. Box 548, Bellavue, WA 98009-0548
Bellevue, WA 98004
(206) 462-4000

664
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that the declaratory judgment complaint of the St. Paul Fire and
Marine Insurance Co. subjoined to the existing caption of this
litigation on the face of this order, may and shall be conscli-
dated and joined with this existing Pierce County Nr. 88-2-00947-9

M jwdew o de o dout ,k!’.
for such consolldatlon( M ‘a{q & Lo recomtide-ateon

for discovery and trial, and that this court may enter an order ‘)

Dated this 6th day of January, 1989.

LAW OFFICES OF DON M. GULLIFORD LANE POWELL MOSS & MILLER
& ASEIATES &Z/ﬁ
ovY 7 e J /N
Don M. Gulllford Bruce Winc¢hell A
Of Attorneys for Plalntlf st. Paul Of Attorneys for Plaintiff

American Casualty

Of Attorneys for Defendants
McDonald

Of Attorneys for Defendants
Gabrielson

o1/

"GLASSMAN
Of t orneys for Defendant
Co 1ty Chapel & Bible Training

Ce

ORDER OF CONSOLIDATION

Pursuant to the above and foregoing stipulation, such consoli-

dation is so ordered under cause number 88-2-00947-9 aﬁd\éﬁ%'smﬁmg
N COUN
parties may be consolidated into one heading. y

Dated this 6th day of January, 19

LAW OFFICES OF
STIPULATED ORDER OF CONSOLIDATION DON M. GULLIFORD & ASSOCIATES
& JOINDER -2 2200 112th Avenue N.E.

P.O. Box 548, Bellavue, WA 98009-0548
Bellevue, WA 98004
(206) 462-4000

6o T




© ® 2 O WM A oM D

i L=
S R N =
Y 3 N 8 ﬁ 3 O ©W W 2 O H» W o

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,

Plaintiffs, NO. 86-2-02792-56

vs. JUDGMENT ON JURY VERDICT
JACK McDONALD and "JANE DOE"
McDONALD, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF TACOMA;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER,

Defendahts.

p e e Sy e

THIS MATTER having come on regularly for trial
Commencing September 12,

1988,

1288 and concluding October 28,
and it appearing to the court that a jury of twelve
(12) having been duly selected and impaneled, evidence and

testimony having been pPresented, the court having considered

motions and arguments during the course of trial, and the

court having duly and Properly instructed the jury and the

jury having duly rendered its verdict by answerirg special (}]
/777 LAW OFFICES

RUSH, HANNULA & HARKINS
JUDGMENT - 1 .

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOW, 103 5313
SEATTLE 13b-4T%

ATy

EXHIBIT
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interrogatories which are attached hereto and incorporated

herein by reference as if fully set forth, and the jury

having returned its verdict into court and having found for

plaintiff carol Gabrielson and against defendants Jack

McDonald, Shirley McDonald, the Community Chapel and Bible

Training Center of Tacoma, and the Community Chapel and

Bible Training Center of Burien on the issuyes of negligence

and defamation in the sum of Two Hundred Thousand Dollars

($200,000.00), and the jury having further decided that

Plaintiff carol Gabrielson was thirty-five percent (35%)

contributorily negligent, and the jury further having

returned its verdict finding for plaintiff Ira Gabrielson
and against defendant Jack McDonald, Shirley McDonald,

Community Chapel and Bible Training Center of Tacoma, and

Community Chapel and Bible Training Center of Burien cn the

issue of loss of consortium in the sum of Twenty Thousand

Dollars ($20,000.00), having further decided that plaintiff

Ira Gabrielson was fifteen percent. (15%) contributorily

negligent, and the court having considered the records and

files herein, and that NO post-trial motions have heretofore

been made in thisg matter, and the court being fully advised

and considering the cost bill filed by plaintiff in the sum
of $ 7\3"3‘.7/ the court finds that plaintiffs are
entitled to costs in the sum of § 73,((- 9/

It is hereby

ORDERED, ADJUDGED AND DECREED that the judgment herein

/177 LAW OFFICES
RUSH, HANNULA & HARKINS
JUDGMENT - 2 : 15 TACOMA AVENUE SOUTH
TACOMA, WASHINGTON 98402
TACOMA 3835304

SEATTLE £33-47%
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entered on behalf of the plaintiff Carol Gabrielson by the

jury was duly regular and Proper in the sum of Two Hundred

Thousand Dollars ($200,000.00), less Seventy-Thousand

Dollars ($70,000.00) for pPlaintiff carol Gabriglson's

contributory fault, and that the same is hereby entered and

that a net judgment of the sum of One Hundred Thirty

Thousand Dollars ($130,000.00) in favor of plaintiff Carol

Gabrielson be and the same is hereby entered, and it is

further

ORDERED, ADJUDGED AND DECREED that the judgment herein
entered on behalf of the plaintiff Ira Gabrielson by the
jury was duly regular and Proper in the sum of Twenty
Thousand Dollars ($20,000.00) less Three Thousand Dollars
for plaintiff Ira Gabrielson's contributory fault, and that
the same is hereby entered and that a net judgment of the

sum of Seventeen Thousand Dollars ($17,000.00) in favor of

Plaintiff Ira Gabrielson be and the same is hereby rendered

and entered, and it is further,

ORDERED, ADJUDGED AND

for the same be ang hereby is rendered and entered.

DECREED that costs in the amount

are awarded to the plaintiffs and judgment

JUDGMENT SUMMARY

Judgment for plaintiff Carol Gabrielson: L3 ¢d o

Judgment for plaintiff Ira Gabrielson: $4Zc7fh70-ﬂﬂ

Costs: $ %% 9,
/177 LAW OFFICES
RUSH, HANNULA & HARKINS
JUDGMENT - 3

15 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA M3-5144
SEATTLL 6344098
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Judgment Debtors: Jack MeDonald, Community Chapel and Bible

Training Center of Tacoma, and Community
Chapel and Bible Training center

Judgment Creditors: Carol Gabrielson and Ira Gabrielson

Attorneys for Judgment Creditor: Daniel L. Hannula and
Harold T. Dodge, Jr.

Cause No.: B86-2-02792-¢

DONE IN OPEN COURT this 230l  day of Novemben . 1oss.
THOMAS"N-‘SWKYZE,’:’-JR?. WU, et

HONORABLE THOMAS A. SWAYZE, JR.,
JUDGE

Presented by: FOMAm & SWAYZE, -

RUSH, HANNULA & HARKINS

By:
Daniel L. Hannula, Of
Attorneys for Plaintiffs

Approved as to form:

WILLIAMS, KASTNER & GIBBS

By:
Eileen Lawrence, Of Attorneys
for Jack McDonald, Shirley
McDonald and the Community
Chapel and Bible Training
Center of Tacoma

LEE, SMART, COOK, MARTIN & PATTERSON

By:

Michael J. Bond, Of Attorneys
for Community Chapel and Bible
Training Center of Burien

111 LW OFFICES
JUDGMENT - 4 RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA. WASHINGTON 98402

TACOMA 1435308
SEATTLE B34-47%
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IN THE SUPERIOR COURT OF THE STATE oOF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,

Defendants.

)
)
)
Plaintiffs, )} NoO. 86-2-02792—6
)
vs. ) COST BILL
)
JACK McDONALD and "JANE DOE™ )
McDONALD husband ang wife )
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER OF TACOMA }
COMMUNITY CHAPEL AND BIBLE )
TRAINING CENTE ’ )
)
)
)

STATE OF WASHINGTON )

) SSI
COUNTY OF PIERCE )

DANIEL 1,. HANNULA, being first duly SwWorn, upon cath,

deposes and says:

Carol Gabrielson and Ira Gabrielson in the above-entitled

cause of action. The following is a true and accurate bill

of costs ang disbursements incurred herein;
/717

LAW OFFICES
RUSH, HANNULA & HARKINS
COST BILL - 1 715 TACOMA MVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA M3-5M4
SEATTLUE % 429
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Filing fee

Service fees:

Jack McDonald and Shirley McDonald

Community Chapel and Bible Tr

aining Center
of Tacoma

Community Chapel and Bible Training Center
of Burien

Jury fee
Statutory attorney fee

Medical records submitted asg exhibits at trial:

Good Samaritan Mental Health records

Deposition costs:
Dr. Cutner
Dr. Wedgewood
Shirley McDonald

Jack McDonald

409.16

TOTAL COSTS $

L/

70.00

27.00

12.00

62.50
50.00

125.00

45.00

61.05

37.95

89.25

988.91

DANIEL/L. ;LANNULA
SIGNED AND SWORN to before me this

”Mm , 1988.

023, day of

ashington
My appointment expires

/117 L OFFICES
RUSH, HANNULA & HARKINS
COST BILL - 2 THS TACOMA MENUE SOUTH
TACOMA. WASHINGTON 98402
TAOGWA 30534

SLATTLE 43409
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife,

Plaintiffs NO. 86-2-02792-¢

-~

Nt Vet Y St
Tl Vs Sl St Wt Vet Nt Vil Vagt® Vautl® g

JACK McDONALD and SHIRLEY
McDONALD, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER OF TACOMA ;
COMMUNITY CHAPEI, AND BIBLE
TRAINING CENTER OF BURIEN,

VERDICT FORM

Defendants.

QUESTION NO. 1: Was there negligence by the defendant, Jack
McDonald, that was a pProximate cause of
injury to the Plaintiff, carol Gabrielson?

Answer; YQ S (Yes or No)

If you answered "yesnh
question 2; if your an
"no," skip question 2

to question 1, answer
swer to question 1 was
and answer question 3.

QUESTION NO, 2: Were the negligent acts of defendant, Jack

McDonald, committed while he was acting as

the agent of Community Chapel ang Bible
Training Center of Burien?

Aﬂswer: _)%QAS (Yes or No)

Answer Question 3.

QUESTION NO, 13- Did the defendant, Jack McDonald, defame the
pPlaintiff, carol Gabrielson, which was a
Proximate cause of injury to her?

Answer: ‘p < (Yes or No)

If you answered "yes" to question 3, answer

1l

BE47E

FEZL/2883

i



QUESTION NO. 4:

QUESTION NO. 5:-

QUESTION NO. 6:

QUESTION NO. 7:

QUESTION NO. 8:

QUESTION NO 9:

‘Gabrielson, diaq Plaintiff,

question 4; if You answered '‘nmo' to question
3, skip to question 5.

In defaming carol Gabrielson, was defendant,
Jack McDonald, acting as an agent for the

defendant corporation of Community Chapel and
Bible Training Center of Burien?

\
Answer: /8.5 (Yes or No)

Ansver question 5.

Did the Community Chapel and B
Center assault, batter or fal
Plaintiff, carol Gabrielson,
causing injury to her?

ible Training
sely imprison
Proximately

_Answer: /{./() (Yes or No)

If all answers are no, stop here and notify
court. Answer question & only if vyou
answered "yes" to question 1.

As a result of the injuries suffered by Carol

Ira Gabrielson,
suffer a loss of consortium?

Answer: >éis (Yes or No)

Answer question 7.

If your answer to Questions 1, 3, or s was
"yYes," what is the total amount of the
Plaintiff, carol Gabrielson's damages?

$ QOO', 000 0

If your answer to question 6 was

Ilyes ’ n
answer question §.

What is the total amount of plaintiff,

Ira
Gabrielson's, damages?

2D 000 .

Answer Questions 9 and 10 only if you
answered "yes" to Question 1.

Was there any contributory negligence by
Carol Gabrielson which was the Proximate
cause of injury or damage to her?

2

88475

472472883



QUESTION NO. 10:

QUESTION NO. 11:

QUESTION NO. 12:

\
Answer: /€5 (Yes or No)

Answer question 10 only if you answered "yes"

to question 9. If "no," proceed to question
11. "

Answer: 35 %

Answer Questions 11 and 12
answered '"yes" tg Questibn 6,

only if you

Was there contributory negligence by 1Ira
Gabrielson which was a proxi
own damages?

Answer: >é S (Yes or No)
Answer question 12 only if you answered "yesh
to question 11.

injury or damage to the
Gabrielson, what

contributory negligenc
him? ‘

Answer: /S s

FOREMAN
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IN THE SUPERIOR }
IN AND

AMERICAN CASUALTY COMPANYWU
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

vs. NOTICE OF PRESENTATION
IRA GABRIELSON and CAROL
GABRIELSON, hushand and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants.

R i o S L S R I T S L W S S e e e e

TO: BRUCE WINCHELL, DANIEL HANNULA AND JOHN GLASSMAN;

YOU AND EACH OF YOU PLEASE TAKE NOTICE that the undersigned
will present for entry in the above-entitled matter as follows:
DOCUMENT: ORDER DENYING RENEWED MOTION FOR sﬁMMARY JUDGMENT - BY
PLAINTIFF RE: BODILY INJURY; ’

BEFORE HONORABLE: J. Kelley Arnold;

“

LOCATION: ROOM: 217 QF _THE Pierce Cqunty.Courthouse;
AT THE FOLLOWING DATE AND TIME: Friday, January 27} 1989 at

DATED this 20th day of January, 1989.

SUITE 3100 COLUMBIA CENTER, 707 - 5th AVENUE
SEATTLE, WASHINGTON 58104

EVANS, CRAVEN & LACKIE, P. I

o

\// w/e :

R

By IAAA/ R

TIM DONALDSON I

Attorneys for defendants Barnett 2

X

NOTICE OF PRESENTATION : 1 ™
alsl1l5004857.NOP . s
Eoars. Cravend Lockie. FPA T

LAWYERS (g

h}

-

f

(206) 386-5555
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IN THE SUPERIOR COURT OF THE STATE QF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
ORDER DENYING RENEWED
MOTION FOR SUMMARY
JUDGMENT BY PLAINTIFF RE:
BODILY INJURY

vs.

ITRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

St et Nt Nkl V! Vit Nl Vet Vst Nl Nt Vel Nt Nt st Yasl st St

Defendants.
I. HEARING
1.1 Date. January 6, 1989,
1.2 Appearances. Plaintiff appeared through its counsel Lane,
Powell, Moss & Miller by Bruce Winchell. Defendants, Ira and

Carol Gabrielson, appeared through their attorneys Rush, Hannula
& Harkins by Dan Hannulal Defendants, Donald Lee Barnett and
Barbara Barnett, appeared through their attorneys Evans, Craven &
Lackie, P.S. by Tim Donaldson. Defendant, Community Chapel and
Bible Training Center, appeared through its attorney John

Glassman.

1.3 Purpose, To consider the renewed MOTION FOR PARTIAL SUMMARY
JUDGMENT of American Casualty Company.

1.4 Evidence., The materials originally submitted in support and

in opposition to plaintiff’s original motion including AFFIDAVIT
OF BRUCE WINCHELL filed herein on March 30, 1988. AFFIDAVIT OF

SUMMARY JUDGMENT QRDER : 1
als15004857.53

Goarnd. Gravend Loctio PoS
LAWYERS

SUITE 3160 COLUMBIA CENTER, 701 - 5Ih AVENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555

83 69462
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HAROLD T. DODGE, JR. IN OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT filed herein on April 8, 1988. AFFIDAVIT OF
PHILIP G. LINDSAY, M.D, filed herein on April 8, 1988. Also
considered were the materials submitted in regard@ to the renewed
motion which were not stricken including SUPPLEMENTAL AFFIDAVIT
OF BRUCE WINCHELL.
1.5 Authorities Considered. Authorities contained in
MEMORANDUM IN SUPPORT OF AMERICAN'S MOTION FOR PARTIAL SUMMARY
JUDGMENT filed herein on March 30, 1988, DEFENDANT GABRIELSONS'
MEMORANDUM 1IN OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY
JUDGMENT filed herein on April 8, 1988, DEFENDANT COMMUNITY
CHAPEL AND BIBLE TRAINING CENTER’'S MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY JUDGMENT filed herein on April 8,
1988, DEFENDANT BARNETTS’' BRIEF IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT AND 1IN SUPPORT OF DEFENDANTS'’
COUNTERMOTION FOR SUMMARY JUDGMENT filed herein on April 7, 1988,
REPLY MEMORANDUM 1IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT (BODILY INJURY) filed herein on April 13, 1988,
AMERICAN CASUALTY'S SUPPLEMENTAL BRIEF IN SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT, PLAINTIFFS GABRIELSON'S REPLY TO
SUPPLEMENTAL BRIEF BY AMERICAN CASUALTY, MEMORANDUM IN OPPOSITION
TQO RENEWED MOTION FOR SUMMARY.JUDGMENT, MEMORANDUM IN OPPOSITION
TO RENEW MOTION FOR SUMMARY JUDGMENT, BRIEF IN OPPOSITION TO
SUMMARY JUDGMENT AND MOTION TO STRIKE AFFIDAVIT OF BRUCE
WINCHELL.
JI. ORDER

After hearing the argument of counsel and being advised of
the premises it is ordered and declared:
2.1 The court declares that sexual contact which causes
emotional distress or mental suffering constitutes bodily injury

SUMMARY JUDGMENT ORDER ; 2
als15004857.53

8&@%2%@%%&4&?%&&6?%%
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE. WASHINGTON 98104

{206) 386-5555

222683 d9383
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under American Casualty Company of Reading Pennsylvania policy
numbexr IP502144020. _ _
2.2 The renewed MOTION FOR PARTIAL SUMMARY JUDGMENT of American
Casualty Company is denied.

DATED this day of January, 1989.

HONORABLE J. KELLEY ARNOLD

Presented by

EVANS, CRAVEN & LACKIE P.S.

TIM DONALDSON
Attorneys for Barnetts

Approved as to form, and
Notice of Presentation Waived:

LANE, POWELL, MOSS & MILLER

Bruce Winchell
Attorneys for American Casualty Company

RUSH, HANNULA & HARKINS

Dan Hannula
Attorneys for Gabrielsons

JOHN GLASSMAN

John Glassman attorney for Community Chapel

SUMMARY JUDGMENT ORDER : 3
als15004857.53

Gonered, Garavernd Lockre PA
LAWYERS

SUITE 3100 COLUMBIA CENTER. 731 - Sth AVENUE
SEATTLE, WASHINGTON 98104

(206} 386-5555
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