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SUPREME COURT OF THE STATE OF NEW YORK

COUNTYOFCOUNTYOFNEW,YORK S . '
x wiee /8 £ 73/7F
LANDMARK EDUCATION CORPORATION - Plaintiff designates New York

B _ County as the place of wrial
Plamtxﬁ' - 3 ' The basis of the venue is
3 R ‘defendants’ residence.
-against- _
I-LKCHE’ITE FIL![PACCHI MEEDIAS GROUP d/bfa ' '
ELLE MAGAZH\IE and ROSEMARY MAHONEY : Plamuff residesc/lo .
S " Landmark Education Corporation.
Defendants : 425 Fifth Avenue

New York, New. York 10021

X

“To DefendantsHachette F111pacch1 Medms Group, d!b/a ELLE Magazme and
Rosema:y Mahoney

 YOU ARE HEREBY SUN.[MONED to answer the complamt in this action a.nd to
serve a copy of your answer, or, if the. complaint is not served with this summons, 10 serve &
notice of appearance, on the Plaintiff’s Attorneys within 20 days after the service of this .
. summons, exclusive of the day of service (or within 30 days after the service is complete if this -
‘summons is not personally delivered to you within the State of New York); and in case of your
 failure to appear OF Answer,’ Judgment will be taken agamst you by dcfault for thc relief demanded

* herein.

Dated: New York, New York

August 31, 1998 ‘
R ' Momson Cohen Singer & Weinstein, LLP
* Attorneys for Plaintiff _
750 Lexington Avenue

New York, New York 10022
(212) 735- 8600 N

Defendant’s Address:

' }Iachétte"Filipaccbi Medias Group, , - ' Rosemary Mahoney
d/bfa ELLE Magazine o ¢/o Hachette Filipacchi Medlas Group,
1633 Broadway = - dba ELLE Magazme _
New York, New York 10019 o 1633 Broadway

New York, New York 1_0019

— NEWYORK ~~.
- COUNTY CLERICS OFFICE

TRUS 31 1998

NC,T C(}F\ DJ AL D
WITH sy oo o
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' SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF COUNTY OF NEW YORK

-X
LANDMARK EDUCATION COR.PORATION i .
- Index No. _
Plamtxff B o S
-against- 2 o ,
HACHE’ITE FILIPACCHI MEDIAS GROUP, d/bla : ‘ ' o
" ELLE MAGAZINE and ROSEMARY MAHONEY '
Defendants. :
' X

Plai“ntiff, Landmark Education Corporation, by its attorneys, Morrison Cghen
Singer & Wcinstein, for its 'cbmpla{nt agaihst the defendants, reSpcctﬁJl_ly show the Court and
alleges as follows:
I

NATURE OF THE ACTION

1. Thisis an action for .d'amag'es causs.:dvby defenda‘nts‘ pﬁblicétioﬁ of false
and defamatory statements of and concerning plaintiff. J urisdiction and venue are based upon
 the residence of defendant Hachﬂlle Filipacchi Medias Group, dfb/a ELLE Magazine, doing
business in the State County and Cxty of New York upon the commission of tortious acts in the
State, County and Clty of New York whxch caused injury here, and upon the publication of the

: 'challenged material by defendants in the State, County and City of New York,
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L
2 Plaintiff nandmgrk Edﬁcetion corporgti‘fa“n‘(“Landmark'i) is an employes-

owned California corporation engaged in the business of making educatibnai prograrus available -
o the general public, throrxgh its rrrorcthah 40 ofﬁces worldwide.‘ Landmark is authorized to do _
business in New York and rnaintains offices at 425 Fifth Avenue, New York, New York 10021.

3. D’eferrdant, Hachette Filipacch_i Medias Group (“HFM”), ie, upon |
inforrnation and belief, a Delaware corporation engaged in the pﬁbliéhing business, authorized to
do business in New York. Upon information and belief, HfM publishes and distributes 2
monthly magazine known as ELLE Magazine, a publication doing business in New York County
which has offices located at 1633 Broadway, New York, N.Y. 10015

4 Defendant Resemary Mahoney (“Mahoney”) is, upon information and

- belief, a resident of the State of New York, | Mahoney is a pro%essional jb‘uma[ist and
contrlbutory writer to ELLE who, upon mformatron and belief, researched and authored an amcle ’
entitled “Do You Believe in Miracles,” that was publrshed in the September 1998 issue of ELLE
magazine (“the- Art'rcle”).

5. | : The research and writing of the Article occurred in the State of New York
and the Article was widely pubﬁshed ‘and distributed in the State of New York as eontained in the

‘September, 1998, issue of ELLE Magazinc.

#209251
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III.
BACKGROUND

6.  Landmark »offers a fourepaﬁ curricﬁlum with the basic prografn being The
Landmark Forum (“The Foruzﬁ_”).':Landmark also offers advanced programs on various subjecis
including communicétiqﬁ, time- m-a.naécment and .ﬁroductivity.

7. The Forum is a program that takes ﬁlac_e on three aays and one evening in
which participants are asked to examine ih_e fundamental assﬁrnptions that shaﬁc their actions
and may limit their frecdom and effe;tiveness- Participants are given an 6pponunity to discover

new possibilities fbf actions which may'cnhancé their productivity, imprdvevtheir :clationships
and échieve'argreater degree of satisfaction. . |
| 8 Participants in The Forum are neither required nor requested to {ollow

embrace, or worship any theology, dogma or doctrinc.' In addition, participants in bThc Forum
and/or any of the other prog%ams of Landmark are not taught any practices to repeat or rituals to
_ follow nor are they subject to coercive inﬂucnccé. v

9, . Participantsin THe Forum é.rc not required, requested or even permiueé to
donate all ora pOrt_ion of their éssets to Landmark or any other eﬁtity, gfoup or individual.
Participants in The Forum in New York pay $375 as tuitipn to Landmark which covers the cost
of the three day a;;d one evening session. |

10,  Participants in The Forum are not obligated to attempt to “recruit” other

individuals to participate in programs offered by Landmark.

£#209251
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11. Participants in The Forum are not required or requested to cut thcmsclyes.
 off, or isolate themselves from tl_icir family and friends. People who participate in The Forum
return to their homes in the same manner as if they took adult education courses at an urban

college.‘ ‘

CAUSE OF ACTION

12 On or about August 6, 1998, defendants caused 10 be published and
bublished in the September 1998 issue of ELLE Magazihe an article entitled “Do You Believe in
Miracles?” (the “Arti‘cle"),

13.  The Article , which appears on pages 312 through 322 of the Septembér
1998 issue of ELLE Magazine; contains numerous false statements. Specifically, defendants -
made the following false and defamator); statements of and con_&:eming plaintiff in the Article:
«__they {the Forum] take away the base that makes a moral
view possible for each individual and call it freedom,”
..The Forum is 'a mass-marketing pyramid scheme...
- ..trafficking in subtly coercive thought reform and bent on
ensnaring the weak of characterina slick web of palliative
jargor.
..Welcome to your ‘Forum!’ she [Beth Handel, Forum
lcader] barks, launching into an impeccably executed
performance laden with...pithy quotations ranging from
philosopher (and Nazi sympathizer) Martin Heidegger....”
... What does the Forum promise? With notable
condescension Handel answers, “You’ll gel what you want

by the end of the day That’s just how it works.”

..an idea purloined from the theories of Heidegger.

#209251
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. Is she saving our lives or is she reaching into our handbags
for our-checkbooks?...Beth Handel knows how to hustle.

My $375 has bought me a flimsy _synthésis of world
philosophies, littered with the sort of aphoristic suggestions
abundant in high school yearbooks. . '

..paralleling aspects of...Fascism, and carnival hucksterism.

_.in 2 kind of informal hypnotic process people can become
submissive to voices of authority through a seriesof
indirectly applied techniques of suggestion. Such hypnosis,
practiced without formal trance induction, employs jokes,

. confusion, guilt, humiliation, group pressure, and sleep
deprivation to assert its control. The stories leaders tell --
known as “killer shares” among experts who study such
self-actualization groups -- are rehearsed but apparently
spontaneous anecdotes caleulated to deliver an emotional -
message. -

Strategically placed suggestions are another form of subtly
coercive influence. When Handel says at the start of our
_group experience of fear, “There might be some crying
. during this exercise,” the suggestion is that we should cry.
.{here is, experts agree, & denigration of critical thinking.
_.in the end, the transformational key the Forum offers is
nothing more than words, My life has been transformed.
Say it enough times and it might come true.
A copy of the Article is annexed hereto as Exhibit “A” ;and made a part of this Complaint.
14, The Article, s a whole and, the use of the particular' words set forth in
paragraph 13 above, conveyed the following false and defarnatory meanings of and COoncermning
plaintiff; |

a. Landmark deprives participants of any moral viewpoint.

b. Landmark is engaged in a mass-marketing pyramid scheme. |

#209251 5
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C. 'Lahdmark is engagéd in criminal activity in its mass-marketing
pyramid scheme. | | |

d. Landmark is engaged in coercive thought reform.

e. | - Landmark targetg the weak in cha;act’e’r who it can moi‘: easily
| manipulate,

f Landmark promulgates the ideas of Nazi sympathizers. |
£. Landmark treats participants badly.
h. - Landmérk a,nd its Forum leaders are rﬁere interés.ted in getting |

money from participants than saving their lives.

i. Landmark’s Forum leaders are engaged in hustling Forum’s
participants.

j- Landmark promulgates fascism and carnival hucksterism in its
Forum sessions.

k. Landmark engagcs'in informal hypnotic processes.

L Landmark’s Forum leaders use subtle coercive influence. |
m. Landr-nark cieni prates critical thinking.
1. Landmark engages in mind control and brain-washing.

15.  The falsz and defamatory meanings and impﬁéatioﬂs of and concerning
plaintiff Laﬁdmark Education qup§ration alleged in ?aragraphs 13> and 14 were also conveyed
'by the combination of indi?idual statements contained in the Article, including the juxtaposition
of words and statements to each other, \&.'hivch,.in the aggregate, produced the false and

defamatory inferences from which said meanings and implications were conveyed. Said false

#20925% G
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and defamatory meanings of and concerning pIéintiff were further conveyed by the falsc and
defamatory portrayal of its Forurm Leader, Beth Haﬁdel; as a:bitré.ry, oppressive and maliicious.
16.  Defendants knew and intended that the pa.fticﬁ;lar staternents set forth in
paragraph 13 and in the Article s a whole (Exhibit A) would convey each and every false and
defamatory meaning and implication set forth in paragraph 14 of and concerning plaintiff. Such
 falsc and defamgtory mean_ings were convcycd by the particular statements set forth in paragraph
13 and by the inferences drawn from the Article’s statements in the aggrégate. |
X 17. Défcndants’_ publication of th‘c Article wé_s made with actual malice in that
the defendants knew thatfhé aforesaid defamatory statements and meanin(;;s were false and/or
published them or caused them to be published in .rec:kless disregard of their truth or fals-ily
and/o_r publishcd them or caused them to be published Wi.thout reasonable grounds for believing
them to be true.
18.  The aforesaid defamatory statements and meanings were published or
caused to be published by defendants acting in a grossly‘irresponéible manner. |
| 19.  The aforesaid dcfaimato_ry statements and meanings were published or
caused to be published by defendants acting in a negligent manner.
20.  The pub[ication of thbc Article as described herein was accomplished by
means which radically departed from responsible journalistic standards and practices.
| 21. The publication of the Article and the said defamatory statements,

implications and meanings alleged herein, were motivated by ill-will and defendants’ desire to

harm the plaintiff and its ability to function.

#209251 7
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22. By réasén of the aforesaid acts of defendants, plaintiff has been held up tlo
public disgrace, scorned and ridiculed, has been seriously injured in its business and will be
further injured in _its business in the future, has suffered grave #nd. permanent impairmcnt of its
reputation and standing in thcﬂ adult education i:omml.l\nity, and with the general public, and has |
otherwise been injured in its pood name, fame and reputation.

WHEREFORE, plaintiff Landmark Education Corporation demands judgrﬁent
against defendants as follows: | |

( l,_) - In an amount no less thaﬁ $5,000,000_in actual damages together with
interest thereon;

(2) In an amount no less than $5,000,000 in puni.tivev: damag'Aes;

(3 For the costs and disbursements in this ction including reasonable
allowances for counsel fees and‘ ather lawful expenscs; and

'(4) For such other and further relief as the Court may find just and proper
under the circumstances.

Dated: New York,.New York

Aupust 28,1998
' Yours, elc.

Morrison Cohen Singer & Weinstein, LLP
Attorneys for Plaintiff

750 Lexington Avenue

New York, New York 10022

(212) 735-8600

#209251 ' 3
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VERIFICATION -

STATE OF CALIFORNIA )
) ssu

'COUNTY OF SAN FRANCISCO )

Arthur Schreiber, being duly sworm, deposes and says:

l Iam General Counscl to Landmark Educatxou Corporatxon the Plamtxff herem

2. I have read the foregoing Verified Complamt and know the contents thereof to
be true except as those matiers which are stated upon information and beltef and as to

those matters, to the best of my mformatxon and belief, I believe they are true.

(8 ol

Sworn to before me this
23th day of August, 199

/

Notary Public

r:T‘_A—;'-w w—&&f

%\ LINDA P. KRAUSE 7
CTOMM. £1188C22

; \Nonuv PLBLIC-CALIFORKIA

& " Gty & County of 5an Fraacisee

Q’f‘?’.ﬂr Cowy. rxp. Jav. ¢, 2002 3
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n rlking about the Landmark Forum, people with
expericnce of this self-improvement seminar
"describe s impact in wildly disparate ways. Jane
Jenkins,* a divinity student who compleied the
three-and-a-half-day weekend, calls it “a sort of refi-
gion wich ‘' as God,” while an enrfwsiastic young
Forum voluntesr tells meic’s “a three-and-a-half-day

will transform your life.” Jarmes Williamson, an amorney
at a high-powered law firm, says, “Eicher its one of the
most beneficial experiences I've ever had, or its a com-
plete con jub.” Kevin Garvey, s counsclor who assists peo-
pke coming out of cults or culdike groups, says, “The
Forum constitutes a brilliane anci-intellecrual exercise ,
they take away the base thar makes 2 moral view possi-

bl for cch individual and cll it freedom.” Adam Kahn,

veho for two and a half yors was deeply involved with
Landmark and its advanced programs, expresses his
present disillusionment by stacing, simply, “Therc’s so
much the Forum cnt do.”

Loosaly clussified as a larpe-group-awareness-rining

_saminar and descended from the encounter-group move-

rment of the '60s, che Landmark Forum is the ineroduc-
tory scminar to a seriss of sellactualization programs
offered by the Landmark Education Carporation, an
employee-owned company engaged in the booming,
business of “sclfimprovemenc. " With last years receipts of
$48 million, the corporation, which has around 300 paid
employes (including forty-odd charismaric seminar lead-
ers), boasts an army of some 7,000 voluntesrs workdwide.
Volunceer hours invested in Landnmark's programs and
recruitment bespeak a level of customer satisfaction
unheard of in most for-profit corporations. On the other
hand, the sott of overzealous eforts Landmarks volun-
weers tend to display on the corporarion’s behalf arg pre-
ciscly wha disturbs skeptics, many of whom feel that the
Forum is a mass-marketing pyramid scheme, trafficking
in subtly coercive thought reform and bent on ensnaring

the weak of chamacrer in a stick web of palliative jargon. >
RTOT0 ILLUSIPATIGN BY JQUEPH PLUCHING (RAI ANT MAKLLR 0 THANANGG NAVAMMO
FOR BRALLET CLIHMY LUK) "MOTF NAMES AND IDENTIFTING DETAILS HAVE BEEN CMANGED.

intensive introduction 1o ideis ane philosophics that

R 3R]
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‘I'he 180 Forum participamis whao, like e, have g;uhcrdl in
a blard conferenez room on New York's Fifth Avenue at nine
ona FFriday morning arc here because the Forum has daimed
that for §375 it cn “rransform” our lives. The room, mrpctcd
in gray and filled with rows of straight-backed chairs upholstercd
in 2 dowdy motel maron, is oppressively unaderned. There's
nor much to look at but a tll director’s dhair on a dais and a
pleaed gray curmin pulled dghe across the rooms anly windows.
(From the streer, the windows resemble the windows of
chicken coop, s:ubbornly sercaked with brown and while
stains.) Two blackboards stand on
the duis, and ac each corner of the
rectangular armangement of chairs are
four microphones oa stands, “The
only decoracive touch is a vase of
yellow culips on a table.

*I'he roon is sulfused widh a moed
ol nervous anticipadon. The wonwn
to my left s swinging her foot and
checking the phone number that’s '
just :lppcnrcd on the tny screen af
her clecrronic beeper. On my right, a
bespecracled Asian man with a line of
pens ncatly dipped o bis shiet pocket
siniles cigerly at me and raises his
hand in an anxious wave. Though
we're sitting side by side, shoulders
rouching, T nud and wave back with
an awkward lirtle jerk of my hand.

Most of us have signed up lor i

this coune becuse were dissarisfied with our fives were unful-
filleel, isolated, or deprossed; we're not successhl enough, oe we
are suceessful but our success has left us hollow. Sone of ws e
unhappy it our relationships or froseeted at not being, able o
unlock our potencial. Othier smply wane o swop smoking, lose
weight, pet out of abusive rebadonships. Many are here ac the
requiest of friends, lovers, faily renmibers who claim o e
experienced the "hrc:lk(hrmlgh'; the Forum offers. Wa are all
vulnerable, il only because we've paid our wition and have as

yet no clear idea of whar we'll pet beyond lofty absrmctions like

“In the Forum people comie to grips with what it means to be
human.” The mogt we can safcly predicr is char for three eon-
secutive days we will be required ro sit here fram nine AM, to
midnight, with ewo half-hour breaks and one niney-minue
dinner brealke. We will L asked to complere excrcises, chiefly ver
Bal, and homework assignments at night. W have all signed a
confidentiality agreement as well as an agreement not to viokue
Landmark’s copyright chuims. We have answerad formal ques-
tions about our mensl-health histary (including whether welve
been hospiralized for psychiatric illness, are in psyehatherapy, or
have quic therapy aygainst a therapists wishes). and have, not
without some wondering, pause, signed away our right to 1 jury
or court trial againse che Landmiark Education Corponition.
Mast of us are white, anywhens from owenty o forty yees old.
buc there are Indians, biacks, and Hispanics as well. There are
bankers here and lawyers, innerior decarrors and magazine edi-

212 735 8798 TO 914156162411
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tors, According 1o the Farum’s glossy informarional brochure,
31 pereent of us have ome eolleye educttion,” 28 pereent have
a-collepe degyee, 20 percent 2 pestgraduare deprez, 40 percent
ar in technicl or professional jobs.

At nine o'dock, an cnergetic young woman hops onto the
dais in front of the room and introducss herself as our Forum
leader. | recognizz her from an introducrory evening 1 happened
to attend hereeactly onc year ago. She was Beth Hanover then,
with a sylishly severe croweut, a opy gold niccklace the thick-
nes of a garter snake around her neck, and dhe snappy manaer
: : of an afterncon-talk-show host.

Now she's Beth Handel, and her
dark huir has grown into a glossy
boy's rgulay, sleck as mink and tight-
ened against her scalp. “'m Bech
. Han ... she stumbles on her fasc
name, " Handel.” In her brown dou-
ble-brewsred pin-striped pansuit, she
resembles a handsane lictle Mafia
man. Her voice, carried through a
tiny microphong pinned to her lapel,
is slightly abrsive, her manner casual
but sharpened with a gangster's
tough-guy edge. She’s fic and ridy
and brassy. “Welcome o your
Forum!™ she barks, launching into
an impeccably exceuted perfor-
mance fden with ancedores, -
tolopies, L;\||L{|11:11'k slogans, pithy
quetations ranging from philoso-
: pher (and Nz sympathizer) Martin
Feidepger to civil-rights torchbearer Martin Luther King, Jr.
 Handels harreling manaer s liglucucd with the broadly
screcching style of Joan Rivers. "How many people here want to
fose ten pounds?” she asks. Many prople mise their bands.
“()k:l)’. [How many ofynu lenow how to losc en p()unds?" “The
same people sise ther hands, "Oh, very pood," she says witha
sardemie squing, “a lot of good that kenowledge is doing you.”
T he room roars wich hugheer. Handed has a gift for wlling sto-
ries, most of them aboug berself, A year ago 1 saw her bring the
fermale members of her audience o rears with 2 cutionary we
of how, with her sclf-profcssed cranky selfishness, she nearly
spoiled the sweet surprise her husband had plinned for her'on
their wedding anniversary. He was only wying to love hern she
was making henelf unlovable. This morming, pacing, hands fly-

- g, she explains that while the Forurm works "mimdes” toward

scllawareness. it will not keep us safe from dhe vagaries of life.
“My-hushand left med” she announces flady. “Yes, cven Forum
leatdem et divoread!” The Forum, she says, won't help you stop
heing homan, “Tama jerk cvery day of my life. The oanly dif-
ference now is thar within thiry seconds of being disgusting |
can admic it and clean it up and move on.”

Her sceming franknes, her selfsreferential ancedotes, inspirs
auteation and trust, While Handd works, volunteers ac the back
of the room wearing pumpkin'-or:mge nametags are busily
checking our applications and surveying the oom like exam
proctors. In the opening houe Hindd tells us a lat of whar »

LEHALORO
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK IAS PART 19

' LANDMARK EDUCATION CORPORATION
- a Caleorma corpora’uon
" Plaintiff, | - E
-against- - - - Index No.: 115873/98 r
'HACHETTE FILIPACCHI MEDIAS GROUP, d/b/a | |
ELLE MAGAZINE and ROSEMARY MAHONEY,
’ : Defendants - o
_____ ' — X

EDWARD H. LEH‘IER J.:

The defendants Hachette Filipacchi Medias Group, dﬁL;/ a Eile Magaziﬁe (“Elle
Magazine”) and Rosemary Mzahoney ("‘Mahbney”) rﬁove for aﬁ ordéi‘ pursuanf to
CPLR 321 l(a)7 dismissing the complaint for failure to state a cause of actlon

 The plamuff Landmark EdUCdtIDn COrpOranon ( ‘Landmark”) offers an
educational program to the public. The program topics include cornmum;atxon, time
management a;xd productivity. The basi; program 1s a seminar costing ;thc: sum of
'$375 which takes place over t};ee days'. The stated goal of the program is to discover
ways of »e':nhancing‘ pr‘oductivity, improve relationships, and achieve greatér _
sati}s‘factio.n. The CO{nplainf alleges that an article about Laﬁdmark appearing in E_H,t?
Magazine, writteflby Mahoney, “conveyed ....defamatory meanings of and concerning
plaintiff” including thét 1) Landmark is engaged in a criminal mass marketing pyramid

scheme aimed at the weak and easily manipulated, and employs hustlers as instructors;
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») Landmark uses coercive thought control hypnot1c processes and brain washing to
{ehigratﬂ cntlcal thmkmc and common notions of morahty, ‘and 3) Landmark
promulgates the ideas of Nazi symp ath1zers, fascistsand camwal hucksters Mahoney
wrote the article after at‘tendmc a forum conducted by Landrnark 5 employee Beth
Handel | | |
The followmg 13 spec1ﬁc alleged defamatory staternents are set forth i'vn.the,
complaint: (1) “ they [the forum] take away the base tha’c ma.kes a moxal view
possible for each individual and call it freedom”; (2) The Forum is a mass- marketing
pyramid sche'me’ 3 (3) trafficking in subtly coercive thought reform and bent on -
ensnaring the weak of characterina slick web of palliative jargon; “Welcome to your
‘Forum!’ she [Beth Handel Forum leader} barks, launching into an impeccably
executed perfonnance 1adex_1 with,..pithy quotations ranomo from phllosopheu (and
Nazi sympathizer) Martin Heidegger ...”; (5) “What does the Forum}promise?” With
notable co_ndes_cénéion Handel answers, “You'll get what you want by the end of the
day That's just how it works.” (6) an idea purlomed from the theories of Heidegger.;
© (7)1s she saving our lives or is she reaching into our handbaos for our checkbooks?...
Beth Handel knows how to hustle (8) My $37S has bought me a flimsy synthesis of
world philqsophies,littered with the sort of aphorlstlc suggestions abundant in high

school year books; (9) paralleling aspects of... Fascism, and carnival hucksterism;

t
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- (10)ina kind of informal hypnotlc process people can become subm1551ve to voiccs
of authority th:oucvh a series of mdu-ectly applied techmques of sugoestlon Such |
hypnosis, practxced without formal trance induction, employs _]okes confusion guilt, |
humiliation, group pressure and s]eep déprwa‘aon to assex;t its control The stories
1eaders telll- known as “killer shares among experts who study such self;actu alization
groups- are rehearsed but appare’ﬁtly spontaneous‘anecdotes c'al_c-u_lated to deliver an

| ernotidnal message; (1 i) Stratégig_a‘llyf placed suggestions are another form of subtly
coercive inﬁuence. ‘When Handel says at the start of our group exper.ieucé of fear,
“Theré might be some _dﬁing during this} exercise,” ths suggestion 1s -thaﬁ we should |
cry.;r(12) there is, experts asgree., a denigration of critical thinking.; (13) m the end, the
trans formational kdy the Forum offers is ndthing more than words, My life has been
transformed. Say it enough ‘urnes and it might come true.

In support of their motlon to dlsrmss the defendants argue that the complaint
fails t‘o state a cause of action for product disparagement because: it fails to plead
special damages; the compluined ofstateruents afe not of and concerning the plainti'ff;
the statements are not defamatory; and th_ey constifute prdfectible opinion. In
opposition to the motion to di_suiiss, the plaintiff argues that the drticle is about
Landrdark, the stasements aré defamatofy rather than product disparagement, and the

statements are not opinion.
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The standafd 1o be applied on a motion to dismiss a defamation complaint for
legal insufficiency is “If upon any reasonable view of the stated facts, plaintiff
would be entitled to recovery for defammon, the cornplamt must be deemed to
\sufﬂmenﬂy state a cause of action. ” (lesdorf v Levme 59 NY2d 8, 12 [1983], cert. -
demed 464 US 831 [l 983]) In order to prcvml ona product d1sparacement claim, the
‘plamtxff must prove both rnahce and sPecml damages (Ruder & Finn v Seaboard
Surety Co 52 NY2d 663, 670- 671 [1981]) Actual malice is def'med as makmc an
alleped false statement with knowledg,é that it was false or with reckless disre gard as
to whether it was false or not (New Yor%c Times Co. v Sullivan, 376 US 254, 230
{1964}' Thanasoulis v _National Associatioﬁ for the Specialty Foods Trade, Inc., 226
ADZd 227,228 [1st Dept 1996]) |

As in any hbel action, the court has the obhgatmn to accord protection to 2 -
party’s reputation without impairing our “cherished cons’txtutiﬁna’l guarantee of free
speech” [Immuno, A.G.V Moor Jankowski, 77 NY2d 235, 256 (1991)). In this
regard, our Court of Appeals has indicated the particular vaiue of summary
adjudication “where appropriate” in libel cases (id.);

For there to be recovery in 1ibel, itv must bé esta}blished that the defamation was
“of and concemning the plaintiff’ (Gross v Cantor, 270 NY 93, 96 [1936]). The

plaintiff need not be named in the publication but, i£it is not, the plaintiff must sustain

4
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the burden of pleadlng and proving that the defamatory statement referred to it. The
reference to the plaintiff may be indirect and may be shown by extrinsic facts Where
the plaintiff relies on ex'rrinsic facts to prove such reference, the plaintiff must show
that it is reasonable to conclude that the pﬁblicati’.dn refers to it and the extrinsic facts
upon which that conclusion is based wére known to those who read the publication
 (Geisler v Petrocelli, 616 F2d 636 [2d Cir 1980]). Here slaintifFhas sufficiently pled
facts to satisfy this requirement. | N

Whether particular words are defamatory presents a legal question to be
| resolved by the court in the first instance (Weiner v Doubleday.& Co, 74 N'Y2d 586,
592 [1989], cert denied 495 US 930 [1990]; Millus v Néwsday,-lnc., 89 NY2d 840,
842 [1996]). The words must be construed in the context of the entire publication as
awhole, tested against the understanding of the avérage reader, and if not reasonably
susceptible of a defarrratory meaning, they are not actionable and cannot be made 30
by a strainedr or artificial construction (Camey v Memorial Hospital and Nursing
Home of Greene County, 64 NYzc'i 770 [1985]; Steinhilber v Alphonse, 68 NY2d 283
[1986]).

A staternent is not actionable if it is an eXpression of puré opinion, no nratrer
how vituperative or unreasonable it may be. Four factrars are considered in making

ihis assessment: (1) whether the specific language employed is either precise or vague:
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and ambiguous, (2) whether the statement may be objectively characterized as either

1 VW

true or false, (3) the context in which the statement appears and (4) the broader social

sefting surrounding the commumcanon mcludmg a custom or convention which -

\ might serve to indicate that it is an expression of opinion and not fact (St“mhllber v o

~ Alphonse [supral; Bnan v Richardson 87 NY2d 46, 31 [1995])-.

The plaintiff has not pled sp601al damages in the complamt This failure
mandates dismissal of the complaint to the extent the complaint can be read to plead
product disparagement. A reading of the complaint leads to the inescapable
conclusion that 1t is in fact for disparagement of plaintiff’s product, to wit; the subject
course. Additionally, the complamt must be dismissed for failure to adequately plead
actual malice. The complamt makes a conclusory allegation of such malice, but no

facts are pled indicating that the defendants entertained any serious doubts as to the
veracity of their article (see, Freemany Johnston, 84 NyY2d 52, [1994], cert. denied
3US 1016 (1994, |

Finally, the court finds that the statements are 'no't reasonably susceptible of a
defamatory meaning, and are constitutionally protected expressions of opinion. Pure
opinionis a staternent accompanied by 2 recitation Qf the facts upon which it is based
or does not imply that it is based upoﬁ undisclosed facts (Steinhilber v Alphonse,

supra, 68 NY2d at 289). Hers, contrary to the plaintiff’s assertion, the EXpressions of

6
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opinion were sufﬁcxemly supported by a recxtatlon of the underlying facts, Norare

any of the alleged defamatory_ words rafemncr to a “pyramid scheme” reasonably
suscepuble to a connotation of criminalty. See, 600 West 115% Street Corp. V Von
Gutfeld g0 NY2d 130 (1992); Coffee v Amold 104 AD2d 35_2 (2d Dept 1984).

Accordmﬂy the olerk shall enter Judoment dismissing the complamt

Dated: April 28, 1699

e e e e



